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L’Hussrer, Defendant in Error, v. ZALLEE, Plaintiff in Error. 


1. A., having leased certain premises to B., leased the same to C., and upon 
the termination of B.’s lease demanded possession thereof, which being re- 
fused, he brought an action of unlawful detainer against B. ; held, it not 
appearing that C. had made his election to sue his landlord, A., for the non- 
delivery of the premises leased, or to bring ejectment against B., the first 
lessee, that an action for unlawful detainer would not lie. (LEonarp, J., 
dissenting.) 


Error to St. Louis Land Court. 


This was an action of unlawful detainer, originally commen- 
ced before a justice of the peace. The justice having dismissed 
the complaint, an appeal was taken to the Land Court. The 
cause was tried by the court sitting as a jury. The court found 
for plaintiff. Defendant moved in arrest of judgment for the 
insufficiency of the complaint or petition. This motion having 
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been overruled, the cause was brought to this court by writ of 
error. ‘The facts, as they are set forth in the petition, are as 
follows: L’Hussier leased to Zallée certain premises, Being the 
third stogy of ash ouse jn n the city of St. Louis, for three years. 

a. Soe a Nias inthe-Jeasdo the effect, that, if >. 
at any time before the expiration of the said term, L’Hussier 
should find it proper to lease or rent the whole of his house, 
then the lease to Zallée should become void, and he, Zallée, 
should vacate the premises. L’Hussier did lease the whvle 
house to one Guirard, and afterwards notified Zallée of this 
lease to Guirard, and demanded possession of the premises ; 
and upon the refusal of Zall¢e to deliver possession of the 
premises, brought this action of unlawful detainer. 

Primm & Romyn, for plaintiff in error. 

I. Under the provisions of the law concerning forcible entry 
and detainer, no one, save the person having the legal right to 
the possession in question, his agent or attorney, could lawfully 
demand of him the deliverance of the possession. L’Hussier, 
having leased to Zalleé, had divested himself of all legal right 
to the possession. Guirard was the only person who could dis- 
possess Zalleé, and he only by ejectment. 

Hart & Jecko, for defendant in error. 


Scott, Judge, delivered the opinion of the court. 


This judgment will be reversed. The plaintiff, by his com- 
plaint, shows that he has no right of action. He had conveyed 
all his interest. The right to sue for the recovery of the pos- 
session of the premises was in the plaintiff’s alienee. Upon 
the conveyance to him, he had his option, either to bring eject- 
ment against Zallce, or to sue L’Hussier for damages resulting 
from his breach of contract in not putting him in possession of 
the premises conveyed. Until the alienee of the plaintiff had 
made his election, the plaintiff could not move in the matter. 
If the alienee had sued the plaintiff for breach of covenant in 
not delivering him possession, then the plaintiff, upon showing 
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this fact, would have been entitled to recover possession from 
the defendant, because the alienee would then have made his 
election, and shown that he claimed damages and not the prem- 
ises sold to him. As the case now stands, it does not appear 
but that the alienee still claims the possession of the lot under 
his conveyance. If he does, what right has L’Hussier to sue 
for it. (Trull v. Granger, 4 Selden, 116; Coe v. Clay, 5 
Bing. 440; Taylor on Land. and Ten. § 177.) 

The facts, as disclosed in the complaint, show that the 
alienee of the plaintiff, according to repeated decisions of this 
court, would not be entitled to the remedy pursued in this case. 
Judge Ryland concurring, the judgment will be reversed. 


LEONARD, Judge. Although the second lessee was entitled 
to the possession of the land on the delivery of the lease, and 
could therefore have sued the present defendant to obtain it, 
yet he was not bound to do so, but was at liberty to sue his 


landlord for the non-delivery of it. (Coe v. Clay, 5 Bing. 
440 ; Truil v. Granger, 4 Selden, 118.) He bought the pos- 
session of the land for the time the lease was to run, and not a 
law suit, and, if this be so, we can not deny the landlord a rem- 
edy to recover the possession himself; and if he be entitled to 
the possession from the first tenant, the remedy is by unlawful 
detainer appropriate to his case. I can see no reason why we 
should allow the tenant to defend his unlawful detainer of the 
land against his own agreement to restore it in the event that 
has occurred, on the ground that a subsequent lessee of the 
same landlord is also entitled to the possession. It is enough 
for him that he is bound by his own express agreement to re- 
store the possession to his own landlord, and, if he do so, he 
will not be required to restore it to the second lessee. 

The judgment, I think, is right, and, in my opinion, ought 
to be affirmed. 
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Farrar ef al., Appellants, v. DEAN, Respondent. 


1. The real estate of an alien escheats to the state at his death. 

2. Asale of real estate belonging to an intestate’s estate for the purpose 
merely of paying the costs of administration, no debts appearing ever to 
have been due from the intestate, is invalid, though approved by the Pro- 
bate Court. 


Appeal from St. Louis Land Court. 


F. 4. Dick, for appellants. 
B. A. Hili and W. Preston, for respondent. 


Rytanp, Judge, delivered the opinion of the court. 


This is an action in the nature of a suit in ejectment brought 
by plaintiffs, as trustees for Martha J. Sweringen, to recover 
possession of a lot in the city of St. Louis. The lot was sold 
by the public administrator of St. Louis county as property be- 
longing to the estate of Christopher F. Schewe, deceased, and 
the plaintiffs derive their title under the purchaser of the estate 
at the sale. 

It seems from the record that the lot was deeded to Schewe 
by Wm. Chambers, Wm. Christy and Thomas Wright, in 1817 ; 
‘that letters of administration were taken out on the estate of 
Schewce in June, 1850, and the sale was made, and in Decem- 
ber, 1851, was approved ; that Salisbury became the purchaser 
at the administrator’s sale, and that he afterwards deeded the 
lot in controversy to Farrar and Sweringen, the plaintiffs, as 
trustees for Mrs. Sweringen. It appears that Schewe was a 
foreigner, a German, by birth, and was in 1817 a very old 
man ; that shortly after the winter of 1819 he (Schewe) left 
‘St. Louis for Florida, as was said, and that he has never been 
heard of since. There was no personal estate—no other pro- 
perty of Schewe than the lot—and there were no debts due by 
the estate or to the estate. The administration created the 
debts by making costs. There were none before it commenced. 
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The order of sale was made to pay the costs that had accrued 
in taking out administration, and investigating the title, and 
paying taxes on it, after the administration commenced. No 
inquest was ever taken declaring the said Schewe an alien. 
The defendant claimed the land by conveyance from Wm. 
Christy, her father ; and set up the defence of adverse posses- 
sion for twenty years before the commencement of suit. There 
was a trial by jury and verdict for defendant. The plaintiffs 
bring the case here by appeal, and they complain of improper 
instructions given by the court to the jury. 

We do not consider it a matter of much importance as to the 
instructions given — whether they were correct or not; as the 
judgment below must be affirmed on other grounds, which en- 
tirely destroy the plaintiffs’ right to recover. The legal pre- 
sumption of Schewe’s death commences sometime in 1827 or 
1828. At his death, he being a foreigner, his lot would in- 
stantly and of necessity, (as the freehold can not be kept 
in abeyance, ) without any inquest of office, escheat and vest 
in the state, because he is incompetent to transmit by heredi- 
tary descent. (2 Kent’s Com. 54.) Chancellor Kent says : 
‘¢ Though an alien may purchase land, or take it by devise, yet 
he is exposed to the danger of being divested of the fee, and of 
having his lands forfeited to the state, upon an inquest of office 
found ; and if he does, before any such proceeding be had, we 
have seen that the inheritance can not descend, but escheats 
of course.”? (2 Kent’s Com. 61.) Our act of 6th December, 
1820, permitted resident aliens in any of the United States or 
territories, who shall have made a declaration of their intention 
of becoming citizens of the United States by taking the neces- 
sary oath in due form of law, to inherit, and to transmit the 
inheritance of real estate within this state, and to acquire and 
hold the same by descent or purchase, and to alienate the same, 
and to have the same rights and incur the like duties, in rela- 
tion thereto, as if they were citizens of the United States. The 
intention to become citizens and the preparatory oath are neces- 
sary to this privilege. Here is an old man—a foreigner ; there 
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is no evidence of any declaration on his part of an intention to 
become a citizen of the United States, nor of any oath to that 
effect taken. This presents a serious objection to the plaintiffs’ 
recovery here. But this is not the most fatal one; nor do I 
rely alone on this. There is an obstacle in the way of the 
plaintiffs’ recovery, in this case, upon the title exhibited by 
them, insurmountable, in my opinion. 

The administrator has no power over the real estate, except 
so far as to hold it for the payment of the debts of the deceas- 
ed; and when there are no debts, the land descends to the 
heirs, or escheats to the state ; and it is not in the power of 
the administrator to hinder this legally; nor can the Probate 
Court direct or order a sale of real estate for costs accrued af- 
ter the administration begins, and only because it did begin. 
Such costs are not debts due by the deceased, nor debts at the 
time of the death of the intestate. 

Here, a man is unheard of for thirty years—was an old man 
when he left—no debts left behind him—no debts ever brought 
forward or heard of as due and owing by him—no proceeding 
by attaching creditors to reach his property. Thirty years 
pass away; a new generation has come forward, and, by its 
sharp-sighted, keen, penetrating benevolence, undertakes to 
take up and manage the estate of him, who has probably ceased 
to think about it for a quarter of a century. There is no case 
for an administration, and the public administrator should have 
scouted the idea of interfering with it. 

‘¢ Where there are not sufficient personal estate and effects 
charged with the payment of the debts of any testator or intes- 
tate, it shall be the duty of the executor or administrator to 
make application to the court of probate of the proper county 
in which his letters were granted, by petition, setting forth the 
facts, and praying that an order or decree may be made for 
the sale of any real estate of the testator or intestate, the sale 
of which is not provided for by his will, or so much thereof as 
Shail be necessary for the payment of the debts of the deceas- 
ed,” &. (R.C. 1825, p. 106.) ‘If any person die and not 
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leave personal estate sufficient to pay his debts, the executor 
or administrator shall file a petition to the county court stating 
the facts, and praying for the sale of such estate or so much 
thereof as will pay the debts.” (R. C. 1835, p. 52.) The 
provision of the code of 1845 is the same except that the word 
‘‘leave” is changed to ‘‘ have.” ‘If any person die and not 
have personal estate sufficient to pay his debts,” &. (R. C. 
1845, p. 84.) Now no person can read these provisions of our 
administration law without being satisfied with the object of our 
legislation upon this subject. It was to prevent persons from 
placing their real estate out of the reach of creditors by will, 
and to save it also for the heirs when not necessary for the 
creditors. It might be sold under certain proceedings when ne- 
cessary to pay the debts of the deceased—when a person shall 
die and not leave personal estate sufficient to pay his debts. It 
is, beyond doubt, that the debts, to be paid by a sale of the real 
estate of a deceased person, were debts and liabilities of that 
person only—debts due or to become due by him. No one 
ever imagined that the legislature designed to place the power 
in the hands of the administrator to create the debt, and then 
to sell the real estate of the decedent to pay for it. When 
there are no debts, there is no law to sell the real estate. The 
administrator can not procure, in such a case, an order for its 
sale without a violation of law. 

From the record of the Probate Court, used in this case, it 
is manifest that there were no debts. Schewe has not been 
seen or heard of here for thirty years; his lot, in this case, 
was sold to pay the costs of administration. We can not shut 
our eyes to the fact.that the administration was begun for the 
purpose of selling the lot ; not for the purpose of paying his 
debts, for there were none; not to save his estate for his heirs, 
for there were none; but to get hold of his real estate by 
means seemingly consistent with law; and therefore the admin- 
istration began. It made costs, and then sold the property, 
the lot, to pay them! Now, where the proceedings of the pro- 
bate courts, in decreeing the sales of real estate, are substan- 
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tially correct—where there were debts to be paid, and sales ne- 
cessary to their payment, we will not lend a scrutinizing eye to 
find defects in such proceedings ; yet, when we see that the law 
has not been complied with in a material point, and it appears 
affirmatively, so that there is no room to presume a compliance 
with its provisions, we must hold such sales invalid. (Valle v. 
Flemming. 19 Mo. 454; 16 Mo. 9.) 

I presume that this is the first case where, under our law, 
real estate has ever been sold for the costs of administration— 
where there were no debts outstanding against the estate, and 
the administration was taken out for the purpose of reaching 
and selling such real estate; for, unless this was the object in 
this administration, there is none other that we can perceive. 
It is the duty of the courts, then, to put a check to this matter 
when first brought to their notice. Therefore, without consid- 
ering the instructions given by the court below, we shall affirm 
the judgment ; Judge Scott concurring in this judgment. 























Locxwoop e¢ al., Appellants, v. Crry or Sr. Lovrs eé al., 
Respondents. 





1. Although the courts will not interfere by injunction to restrain the sale of 
personal property levied upon and advertised to be sold for the payment of 
taxes illegally assessed ; yet, it seems, they will so interfere where it is 
sought to enjoin the sale of real property. (Deane v. Todd, 22 Mo. 91, 
explained. ) 

2. Church property in the city of St. Louis was liable, under the sewerage 

act of March 12, 1949, (Sess. Acts, 1849, p. 519,) to be assessed for the 

construction of sewers. 


Appeal from St. Louis Land Court. 


This was a petition for an injunction to restrain the sale by 
the city of St. Louis of St. George’s church. The plaintiffs 
are the trustees of St. George’s church. They allege in their 
petition that a special tax for the year 1854, amounting to 
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$139 25, was assessed upon St. George’s church for the con- 
struction of a sewer in the district in which said church is situa- 
ted ; that the said church had been advertised for sale for the 
payment of said tax by the City of St. Louis, by her comptrol- 
ler, H. Overstoltz. Plaintiffs prayed for an order enjoining 
the sale; also that the assessment be declared illegal and void ; 
also that the city be enjoined against further assess‘ng or levy- 
ing any tax against said church property for the construction 
of said sewer. 

A restraining order was granted. The petition was demur- 
red to, and, the demurrer having been sustained, the injunction 
was dissolved. Plaintiffs appealed to this court. 

J. 4. Kasson, for appellants. 

ZT. 7. Gantt and W. L. Williams, for respondents. 


LEONARD, Judge, delivered the opinion of the court. 


1. This court has allowed relief by injunction in several 
cases where real property was about to be sold for the non- 
payment of taxes assessed by a municipal corporation, but has 
never a!lowed it, that I am aware of, to prevent a sale of per- 
sonal property. The distinction is obvious enough. In one 
case, a cloud is about to be drawn over a land title, and the 
court interferes to prevent it ; in the other, the legal remedy is 
full and ample, and no reason exists for the interposition of 
equity. The present*case falls within the previous decisions of 
this court ; but in Deane v. Todd, (22 Mo. 91,) to which we 
have been referred, the sale sought to be enjoined was of per- 
sonal property ; and, although the judgment there certainly did 
not extend the doctrine of this court, as to the relief by injunc- 
tion, to sales of personal property, it did not disturb the adju- 
dications already made in reference to sales of real property ; 
no matter what the judges, who concurred in that opinion, may 
have thought of those decisions as an original question. 

2. The principal matter, however, for our judgment here is, 
whether church property is liable to be assessed for the con- 
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struction of a sewer, pursuant to the St. Louis sewerage act of 
the 12th of March, 1849. These special assessments are found 
in the English law, and have prevailed, it is believed, in most, 
if not all, of our American states, and their validity, when as- 
sessed as in this instance, can not be questioned under our con- 
stitution. (4 Comst. 609, Appendix, where the cases upon this 
subject are collected and referred to.) Their intrinsic justice 
strikes every one. If an improvement is to be made, the ben- 
efit of which is local, it is but just that the property benefitted 
should bear the burden. While the few ought not to be taxed 
for the benefit of the whole, the whole ought to be taxed for the 
few. A single township in a county ought not to bear the 
whole county expenses, neither ought the whole county to be 
taxed for the benefit of a single township ; and the same prin- 
ciple requires that taxation for a local object, beneficial only to 
a portion of a town or city, should be upon that part only. 
General taxation for a mere local purpose is unjust ; it bur- 
dens those who are not benefitted, and benefits those who are 
exempt from the burden. This fair principle is adopted in the 
act of the legislature now under consideration. After direct- 
ing the city to be laid off into sewer districts, with a view to a 
general plan of drainage, it provides that when a majority of 
the owners of real estate in any district shall apply for the con- 
struction of a sewer, the corporation is authorized to levy and 
collect for that purpose ‘‘ a special tax on the real estate within 
the district so drained,”’ ‘‘ not to exceed one half of one per cent. 
per annum on the assessed value of the real estate,’ and to be 
‘* annually levied and collected as other city taxes.”” The 
question in the mind of the lawgiver was, whether this was a 
local improvement, and if so, upon what property the expense 
of constructing it ought to be assessed ; and the legislature, 
having expressly laid the burden upon all the real estate within 
the district, without exempting any of it, the question is, whe- 
ther an exemption ought to be implied by the courts in favor 
of church property, because by the city charter the general au- 
thority there given to levy and collect taxes is confined to 
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‘¢ property made taxable by law,” and by law church property 
is expressly exempted from state and county taxation. We 
think not. The words of the act import no such exemption, 
and the principle on which church property is exempted from 
contributing to the general expenses of the government, either 
state or municipal, is not applicable to a special assessment 
of this kind. The question has been discussed and settled in 
other states in cases where the claim to exemption stood under 
the law on perhaps stronger ground than it does here. In the 
matter of the Mayor of New York, &c., for improving Nassau 
street, (11 Johns. 77,) several churches were included within 
the street assessment, and they claimed to be exempted from 
its operation under the provision of the state law that ‘‘ no real 
estate belonging to any church shall be taxed by any law of 
this state.” The court held that this referred to general taxes 
to be assessed for the benefit of the town, county, or state at 
large ; that, to pay for the opening of a street, in proportion to 
the benefit derived from it, was no burden, and therefore no 
tax, within the meaning of the law; and, finally, that the maxim, 
that he who feels the benefit ought to feel the burden also, was 
consistent with the interests and dictates of science and religion. 
And a decision to the same effect was made in Pennsylvania, in 
The Northern Liberties v. St. John’s Church. (13 Penn. 107.) 
We need hardly remark that there is nothing in the other 
ground of exemption suggested in the present case. Judgment 
affirmed. 


Lata, Respondent, v. CanaL-BoaT City oF JoLieT, Appellant. 


1, The Law Commissioner’s Court of St. Louis county can not, in case of an 
appeal from a justice of the peace, where the justice fails to deliver a 
transcript, &c., affirm the judgment appealed from, upon the filing of a 
transcript by the appellee and a motion made by him for its affirmance. 
(Grassmuck v. Atwell, 23 Mo. 63, affirmed.) 
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Appeal from St. Louis Law Commissioner’s Court. 


M. L. Gray, for appellant. 
4. W. Lewis, for respondent. 


Scort, Judge. This case is in all respects like that of 
Grassmuck v. Atwell. (23 Mo. 63.) The judgment will be 
reversed and the cause remanded. The other judges concur. 


——_++20e+— 


Hatst, Respondent, v. CaANaL-BoaT City oF JoureT, Appellant. 


1. Grassmuck v. Atwell, (23 Mo. 63,) affirmed. 
Appeal from St. Louis Law Commissioner’s Court. 


M. L. Gray, for appellant. 
4. W. Lewis, for respondent. 


Scott, Judge. This case is in all respects like that of 
Grassmuck vy. Atwell. (23 Mo. 63.) The judgment will be 
reversed, and the cause remanded. 


KINGSLAND, e¢ al., Respondents, v. CLark e¢ al., Appellants. 


1. The condemnation and appropriation to public uses of a portion of leased 
premises will extinguish a proportionate part of the rent; and this propor- 
tionate part may be ascertained and fixed in an equitable proceeding insti- 
tuted for that purpose by the tenant. 


Appeal from St. Louis Land Court. 


The facts sufficiently appear in the opinion of the court. 

W. L. Williams, for appellant. 

I. The condemnation and the appropriation by the city to 
public use of fifty feet of the leased premises do not affect the 
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contract for rent between the landlord and tenant. (3 Kent’s 
Com. 464 to 470, 2d ed. ; 15 Wend. 404; 24 do. 254; T do. 
21; 11 Ohio, 408; 15 Mo. 467; 15 Pick. 198.) 

C. D. Drake, for respondent. 

I. The title to rent is founded upon the presumption that the 
tenant enjoys the land during the contract. If he be deprived 
of the land, the obligation to pay rent ceases, because such 
obligation has its force only from its consideration, which is 
the enjoyment of the land. 

II. If, therefore, the tenant be evicted from the premises by 
authority of law, the obligation to pay rent ceases; and if 
evicted from a part of the premises, the obligation ceases pro 
tanto, and the rent will be apportioned. (Gilbert on Rents, 
145, 146 ; Bacon’s Abr. Rent M. 2; 3 Kent, 464; Lansing 
v. Van Alstyne, 2 Wend. 561; Vaston v. Jones, 2 Iredell Eq. 
R. 350.) 

III. It is competent for a tenant to show, as a defence against 
the payment of rent, that the relation of landlord and tenant 
no longer exists. (Lawrence v. Meller, 1 Sandford, S. C. 516, 
550; Jackson v. Rowland, 6 Wend. 666, 670; Bowser v. 
Bowser, 8 Humph. 23.) The relation of landlord and tenant 
ceased in this case by the condemnation of the property of both 
parties to public use. (Foote v. Cincinnati, 11 Ohio, 408 ; 
David v. Beelman, 5 La. Annual 545; Cathbert v. Keehn, 3 
Wharton, 357.) 


LEoNARD, Judge, delivered the opinion of the court. 


The principles that constitute this case have been settled at 
the present term in Biddle vy. Hussman. (See 23 Mo. 597.) 
The condemnation of part of the leased premises extinguished 
a rateable proportion of the rent; and in that case this was re- 
lied upon as a defence by the tenant in an action against him 
for the whole rent. In the present case, the same matter is set 
up as the ground of a proceeding in equity to have the propor- 
tion due for the residue of the lot ascertained and settled once 
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for all, which we think is a proper proceeding, in order to avoid 
@ multiplicity of suits. 

The trial was upon the petition and answer, without proof on 
either side, and at first we had some doubt whether the admis- 
sions of the answer were sufficient to show that the full rent had 
been paid up to the time of the condemnation. But, upon fur- 
ther examination, we find that, although there is a general de- 
nial of the fact, yet the specific allegations of the petition, as 
to the time of the condemnation, and that the rent had been 
paid up to a subsequent period, are admitted ; and, taking the 
answer most strongly against the defendant, we must consider 
the admission as sufficient. The judgment is affirmed. 


BoERNSTEIN, Respondent, v. Hernricus, Appellant. 


1. Where a cause is set fcr trial, and the defendant by agreement of plain- 
tiff is allowed until the day of trial to file his answer ; held, that it is not er- 
roneous to refuse to set aside a judgment by default against him for want 
of an answer, where the reason urged for setting aside the same is, that the 
defendant and his counsel were, during the day on which the case was set 
fur trial, in attendance in another court, the one as witness, the other as 

counsel, in a cause there on trial. 


Appeal from St. Louis Law Commissioner’s Court. 






Kribben, for appellant. 
S. H. Gardner, for respondent. 


LronarD, Judge. The judgment is affirmed. The affidavit 
made out no sufficient excuse for his default, and the facts sta- 
ted in the petition constitute a good cause of action against the 
defendant. 
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BoERNSTEIN, Respondent, v. Hernricus, Appellant. 


1. Where a cause by consent of parties is set for trial on a particular day in 
the return term, and the same is tried in the absence of the defendant and a 
judgment rendered against him ; held, that he is precluded from insisting, in 
support of a motion to set aside the judgment rendered, that the cause was 
not triable of right at the return term. 


Appeal from St. Louis Law Commissioner’s Court. 


Kribben, for appellant. 
S. H. Gardner, for respondent. 


LEONARD, Judge. The case seems to have been set for trial 
by consent on a particular day in the return term, and was on 
that day postponed by like consent to a subsequent day in the 
same term. And the defendant, after a trial in his absence at 


the time agreed upon, can not withdraw his consent by subse- 
quently insisting that the cause was not triable of right at that 
term. He has concluded himself by his own act, even if he 
were in time with his motion. The judgment is affirmed. 


Carson ef al., Respondents, v. STEAMBOAT ELEPHANT, Ap- 
pellant. 


1. Where a steamboat has been seized under the act concerning boats and 
vessels, (R. C. 1845, p. 180,) and, upon the execution of a bond under the 
ninth section of said act with approved security, is discharged from further 
detention, the boat is entirely discharged from the lien; after such dis- 
charge of the boat, and after proceedings have been commenced in another 
court to enforce liens against the boat, the lien can not be revived by ob- 
taining an order for further security, and to retake the boat until further 
security be given, and by the court’s rescinding its approval of the bond ; 
the demand would not in such case become entitled to be allowed and 
classed as a lien against the boat in such other proceedings. 
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Appeal from St. Louis Court of Common Pleas. 


The facts sufficiently appear in the opinion of the court. 
Hart & Jecko, for appellant. 
J. H. Rankin, for respondents. 


RYLAND, Judge, delivered the opinion of the court. 


The plaintiffs filed their petition in the Circuit Court of St. 
Louis county in May, 1855, against the steamer Elephant, for 
stores and provisions furnished by them to said boat, and for 
which they had a lien on said boat under the act of 1845, con- 
cerning boats and vessels. The boat was seized by the sheriff, 
and on the same day the master executed his bond to the plain- 
tiffs with security, which was approved by the judge of the Cir- 
cuit Court, and the boat was discharged from any further de- 
tention. The filing of the petition, issuing the writ, seizing 
the boat, and executing the bond to the plaintiffs, were all done 
on the 14th of May, 1855. The boat was discharged on the 
same day. The boat was afterwards seized by virtue of pro- 
cess from the Court of Common Pleas at the suits of divers 
creditors, upon claims that were liens against the boat. No 
bond being executed on the part of the boat within the time 
prescribed, an order was made directing the sale of the boat. 
After the boat had been seized on the process from the Court of 
Common Pleas, the plaintiffs caused notice to be served on the 
master of the boat, that they would move the Circuit Court on 
the 13th day of June, 1855, to compel the boat to give addi- 
tional bond and security. On the 13th day of June, 1855, the 
court made an order requiring additional bond with security to 
be given within two days from the date, and ordered the sheriff 
to retake said boat, and hold the possession until said bond be 
given. On the 30th June, 1855, the Circuit Court, on motion 
of the plaintiffs, rescinded the approval of the bond, filed on the 
14th May previously, upon which the boat had been released. 
After the sale of the boat, the plaintiffs presented their claim, 
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with a copy of the proceedings thereon before the Circuit Court, 
to the Court of Common Pleas, to be allowed and classed 
among the liens against the proceeds of said boat. After hear- 
ing the evidence on the same, the defendant moved the court to 
instruct as follows: ‘* If suit was commenced in the Circuit 
Court May 14th, 1855, on the claim presented for allowance 
here, and on the 14th May, 1855, the steamboat Elephant was 
discharged from detention under the bond filed in that court 
and offered in evidence here, and if the said boat was subse- 
quently sued on the 11th and 12th of June, 1855, in the Court 
of Common Pleas, and seized under warrants issued thereon, 
and, no bond being given, was ordered to be sold by this court 
on the 18th June last, and was advertised for sale on the 20th 
of said June, and sold under said order, and pursuant to said 
advertisement, on the 14th July, then the plaintiffs are not en- 
titled to have the demand allowed in this proceeding, notwith- 
standing the order of the Circuit Court made on the 13th of 
June for further security, and to retake the boat until further 
security be given, and notwithstanding the additional order of 
said Circuit Court on the 30th June, rescinding its approval of 
said bond ;?? which the court refused to do. The defendant 
excepted. The Court of Common Pleas allowed the plaintiffs’ 
demand and placed it in the second class of liens. The defen- 
dant brings the case here by appeal. 

Whenever, under the act concerning boats and vessels, a boat 
has been seized, and the master executes to the plaintiff a bond 
with security, and the boat is discharged from further deten- 
tion, she is also discharged from the lien of the plaintiff’s de- 
mand. The words of the act are plain, and their meaning man- 
ifest. Upon the giving of the bond, ‘the boat or vessel, with 
its tackle, apparel and furniture, shall be discharged from fur- 
ther detention by the officer having custody thereof, and shall 
be discharged from the lien of the plaintiff?s demand.” 
Upon the bond being given, the boat and lien are both dis- 
charged ; the plaintiff must then look to the bond; his claim is 
no longer a lien on the boat; it is secured, in the eye of the 
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law, by the bond. Now the action of the Circuit Court upon 
this bond could not revive a lien which had at one time been 
extinguished by the bond. No matter in what light this bond 
may be considered by the court, as between the plaintiffs and 
the defendant, the requiring an additional bond, the order to re- 
take and keep possession of the tract, and the order rescind- 
ing the approval of the bond, can not have the effect of reviv- 
ing the plaintiffs’ lien in this case against the rights of other 
creditors. Whenever the bond is given, the lien is gone; and 
this does not depend upon the real sufficiency of the obligors to 
meet the penalty ; it is presumed, with full and adequate au- 
thority to test the sufficiency of the bond in the court which is 
to approve it, that a good bond will generally be offered. The 
plaintiff can examine the security and principal, and the court 
must be satisfied. At all events, when the bond is approved, 
there ends the lien. In the ever-varying affairs of men, an 
obligor may be to-day entirely able to meet his obligations, and 
twenty days afterwards totally unable. Shall the discharge of 
a boat and a lien depend upon such contingencies ? 

Had the Circuit Court done nothing further than the approval 
of the bond, the plaintiffs would never have supposed that they 
could pursue the proceeds of the boat in the hands of the offi- 
cers of the law. They would have looked to their bond, and 
to that alone. Now, in our opinion, all the rulings in the Cir- 
cuit Court in regard to the bond could not revive the lien of 
the plaintiffs; it was extinct. The Court of Common Pleas 
should have declared the law as asked for in the defendant’s 
instruction. It was error to allow the plaintiffs’? demand as a 
lien in the second class, or in any class. It was no longer a 
lien against the boat. The judgment is therefore reversed ; 
the other judges concurring. 
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Vasquez e¢ al., Plaintiffs in Error, v. Ewrnc, Defendant in 
Error. 


1. A certificate of confirmation, granted by Recorder Hunt under the act of 
May 26, 1824, though prima facie evidence of title under the act of Con- 
gress of June 13, 1812, as against the government and persons claiming by 
title subsequent to the said act of June 13, 1812, is not sufficient to establish 
title to land lying within the approved United States survey of St. Louis 
common as against one claiming title under the city of St. Louis; there 
must in such case be actual proof of inhabitation, cultivation and posses- 
sion prior to the 20th of December, 1803. 

2. Where one of several tenants in common is in possession of a tract of land, 
and a judgment for the possession of the tract is rendered against him in 
behalf of one claiming by title adverse to that of the co-tenants, and a writ 
for the delivery of possession is issued and placed in the hands of the pro- 
per officer ; held, that this amounts to such an ouster as will terminate the 
co-tenancy in favor of the plaintiff in the execution, who, without an actual 
execution of the writ of possession, receives a deed from the defendant in 
the execution; he will not be estopped by accepting such a conveyance to 
deny the title of the co-tenants of his grantor; nor will the acceptance of 
such deed be such a recognition of a title, recited therein to have been ac- 
quired by the grantor, as will amount to an estoppel. 

3. Where equitable relief is sought, the petition should be framed’ with a view 
to such relief. 


Error to St. Louis Land Court. 


This was an action, in the nature of an action of ejectment, 
to recover possession of an undivided interest of thirteen thir- 
tieths of a tract of land in St. Louis county. Plaintiffs claim 
title as the heirs and legal representatives of Benito Vasquez, 
to whose legal representatives they allege the said tract of four 
by eight arpens was confirmed by the act of Congress of June 
138, 1812. 

On the trial, plaintiffs introduced in evidence a certified copy 
of an extract from the list furnished by Recorder Hunt to the 
office of the surveyor general of Illinois and Missouri, pursu- 
ant to the act of Congress of May 26, 1824; which extract 
with the accompany certificates, is as follows : 
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| 1825. | Feet. | Arpens. 





| 
No. 658. | Aug. 13.| Near town | | Bounded in part east- 4 front. 


of | Wardly by the com- 8 deep. 
| St. Louis. | mons, or vacant land, 
“geno running back 
8 arpens, so as to in- 
elude the spring usu- 
| ally called Benito’s 

| spring. 

‘¢ Recorder’s Office, St. Louis, October 15, 1827. I, Theo- 
dore Hunt, recorder of land titles in the state of Missouri, do 
certify the foregoing record, contained in 47 pages, commen- 
cing with Louis Lemond and ending with the field lot of Titus 
Strickland, contains all the village lots, out-lots and common 
field lots, the boundaries of which have been proven before me 
under the provisions of an act of Congress approved the 26th 
May, 1824, entitled ‘An act supplementary to an act passed 
on the 13th day of June, 1812, entitled An act making fur- 
ther provision for settling the claims to land in the territory of 
Missouri.? Theodore Hunt.” 

‘¢ Office of the Surveyor General of Illinois and Misssouri. 
St. Louis, 27th March, 1854. The above abstract of a claim 
in the name of Benito Vasquez’s legal representatives, num- 
bered 658, in red, and the ail: certificate of Theodore 
Hunt, recorder of land titles, are correctly copied ; the former 
from page 29, and the latter from pages 48 and 49 of list re- 
turned to this office by the said reeorder, pursuant to the pro- 
vision contained in the third section of the act of 26th May, 
1824, referred to in the above certificate, which list is on file in 
this office. From a certain document returned to this office 
with the letter of the commissioner of the general land office, 
of the 12th February, 1847, to the surveyor general, it ap- 
pears that the said number 658 (as above laid down in red) 
corresponds with the number 655 (in black) on a similar list 
on file in the said general land office. Jno. Loughborough, 
surveyor general.” 

Plaintiffs also introduced in evidence a certified copy of Uni- 
ted States survey No. 2965. This was a survey for the legal 
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representatives of Benito Vasquez, of a tract of four by eight 
arpens, and embraced the land in controversy in the present 
suit ; also introduced evidence tending to prove that plaintiffs 
were heirs and legal representatives of Benito Vasquez ; that 
one Quinette, holding a portion of the Vasquez title, had been in 
possession of the said tract; that defendant Ewing, claiming 
by a title adverse to that of Vasquez’ representatives, having 
obtained a judgment against said Quinette for the possession of 
said tract, and a writ of possession having issued and been 
placed in the hands of the sheriff, said Quinette executed a deed 
of conveyance of said tract to said Ewing, in which it is recited 
that the land conveyed is ‘*the same which the said party of 
the first part acquired of the heirs and legal representatives of 
Benito Vasquez, by deed bearing date September 3, 1847,”’ Ke. 

It was shown on behalf of defendant, Ewing, that the tract 
of land in controversy was embraced within the common of St. 
Louis as surveyed by the United States. It is unnecessary to 
set forth more fully the facts appearing in evidence. The 
court, upon motion of defendant, instructed the jury that 
plaintiffs were not entitled to recover. Exceptions were duly 
taken. Plaintiffs bring the cause to this court by writ of error. 

F. 4. Dick, for plaintiffs in error. 

I. The title shown by the plaintiffs on the trial was a con- 
firmation of the 13th June, 1812, founded upon inhabitation 
and cultivation of the lot in question, as an out-lot, prior to 
the 20th day of December, 1803, by their ancestor, upon which, 
as a matter of law, they were entitled to recover. (17 Mo. 
322; 16 How. 466, 494; 15 Mo. 87; 9 Mo. 351, 489, 717; 
19 Mo. 665; 4 Mo. 459; 5 Mo. 240; 6 Mo. 474; 11 Mo. 
184.) 

Il. The evidence, relied upon by the defendant of title to the 
premises in dispute in the inhabitants of the town of St. Louis, 
as a part of its commons, did not, as a matter of law, show a 
title equal to and countervailing the plaintiffs’ title. (4 How. 
421; 18 Mo. 296-7, and authorities above cited. ) 

III. The court committed error in declaring, as a matter of 
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law, that the plaintiffs had not proved possession, inhabitation 
or cultivation of the premises prior to the 20th December, 
1803. The instruction was in effect declaring to the jury that 
the plaintiffs’ evidence was not entitled to any credit. 

IV. Quinette, having been a tenant in common with the 
plaintiffs, was in possession of these premises with their per- 
mission and approbation, and holding for them as well as 
himself. (2 Cruise, 402, sec. 14, 16; 3 Cruise, 437; 25 
Maine, 435; 1 Pick. 116; 5 Wheat. 116.) The purchase of 
his title, and taking Quinette’s possession of the premises upon 
such purchase by Ewing, put him in the same position, as to the 
plaintiffs, that Quinette was in, and, under these circumstan- 
ces, he could not take advantage of the plaintiffs, who were co- 
tenants with him of the Vasquez title, under which he obtained 
possession, by choosing to consider himself in possession under 
an adverse title. (6 Verm. 395; 3 J. R. 504; 5 Cow. 129, 
130; 25 Wend. 389. ) 

V. The purchase by Ewing of Quinette’s interest in this land, 
and the recitals in the deeds under which Ewing and Quinette 
held and obtained possession, amount to such a recognition of 
the Vasquez title as to estop Ewing from denying that there 
was such a title to this land, as it is set out in his deeds giving 
possession. (6 Verm. 395; 9 Wend. 209; 4 Denio, 485-6 ; 
3 J. R. 504, 223; 5 Cow. 130, 129; 7 J.R. 157.) 

VI. The deed of the city to Lane enured to the joint use of 
his tenants in common of the Vasquez title, he having an equi- 
table claim upon them for their proportionate part of the com- 
promise money—five dollars per arpent—paid by Lane to the 
city; and Lane and the defendant, who by the sherifi’s deed 
is in privity of estate with him, will not be permitted to set the 
city title up adversely to the other owners. (38 Dana, 324.) 

VII. The defendant can not in the same action claim both 
against and under the Vasquez title. 

H. S. Geyer, for defendant in error. 

The extract from the list furnished by Recorder Hunt to the 
surveyor general, and the official survey No. 2868, relied upon 
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by plaintiffs as proof of confirmation by the act of 13th June, 
1812, do not furnish any evidence that the tract of land therein 
described was, prior to 20th December, 1803, a town lot, out- 
lot, or common field lot ; and therefore neither is even prima 
facie evidence of a confirmation by the act of June, 1812. To 
establish a confirmation of a private claim by the first section 
of the act of 13th June, 1812, there must be proof in some 
form that the land claimed was a town or village lot, out-lot, 
or common field lot. (Newman vy. Lawless, 6 Mo. 279.) What 
constitutes such a lot is a question of law to be determined by 
the court on the facts presented in each case. (Page v. Schei- 
bel, 11 Mo. 167.) In the cases in which the certificate issued 
by the recorder or the list furnished by him by authority of the 
act of 26th May, 1824, has been held to be evidence of a con- 
firmation, it appeared, by the description of the land or other 
competent evidence, that it was a town or village lot, out-lot or 
common field lot. (Janis v. Gurno, 4 Mo. 458; Gurno v. 
Janis, 6 Mo. 330; Beechler v. Coonce, 9 Mo. 447; McGill 
v. Sunners & McKee, 15 Mo. 80; Soulard v. Allen, 18 Mo. 
590.) In this case, the land is described both in the certificate 
and survey as ‘‘a tract of land of four arpens front, eight 
arpens in depth, near the town of St. Louis ;”’ a description 
which is neither of a town lot, out-lot or a common field lot ; 
and as there is no other evidence that it is one of the descrip- 
tion of lots confirmed by the act of 1812, the plaintiffs fail in 
establishing a confirmation by that act. 

The evidence of confirmation, if any, afforded by the list fur- 
nished by the recorder to the surveyor, is rebutted in this case by 
the facts proved and admitted by the plaintiffs. The land in con- 
troversy being within the boundaries of the commons confirmed 
to the inhabitants by the first section of the act of 13th June, 
1812, must be regarded prima facie as part of the commons, the 
title to which vested in the inhabitants of St. Louis at the date of 
the act, and could not be divested by subsequent act of Congress. 
The confirmatory act operates as a legislative grant to the in- 
habitants of St. Louis of all lands within the boundaries of the 
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commons, which was not on the 20th December, 1853, private 
property ; it confirmed no private claims except to town lots, 
out-lots and common field lots held as private property prior to 
20th December, 1803, and not abandoned. It is an exception 
out of the grant of commons to be proved by the private elaim- 
ants. The act of May 26th, 1824, did not authorize the re- 
corder, nor did he assume to decide the judicial question left 
open by the act of 1812—namely, whether the land in dispute 
was or was not a town or village lot, out-lot or common field 
lot. That remained a matter of law, to be determined by the 
courts, after as well as before the act of 1824. The recorder 
was authorized and directed to receive evidence of the inhabi- 
tation, cultivation and possession required by the act of 1812, 
and of the extent and boundaries of each claim; he was re- 
quired to issue a certificate of confirmation for each claim con- 
firmed ; that is, he was to certify in writing the description of 
each lot, which, in his opinion, had been proved to have been 
inhabited, cultivated and possessed prior to the 20th December, 
1803, and not abandoned; and such certificate is prima facie 
evidence of the facts, upon proof of which it was to be issued, 
and nothing more. At most, the certificate of confirmation, so 
called, and the list furnished the surveyor under the act of 
1824, is evidence of a confirmation only as against the United 
States and those claiming under them by title subsequent to the 
act of 1812; but as against a confirmation by the act of 1812 
the claimant is bound to prove the facts required by the act pre- 
cisely as he would have been at any time between the 13th June, 
1812, and 26th May, 1824. (Gurno v. Janis, 6 Mo. 330.) 


Scort, Judge, delivered the opinion of the court. 


1. The case of LeBois v. Bramell, (4 How. U. S. 449,) es- 
tablishes the doctrine that the approved survey of the commons 
of a village, confirmed by the act of June 13, 1812, is equiva- 
lent to a patent. If this is so, then the city of St. Louis had 
as perfect a title from the general government to her commons 
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as could be obtained. That title being perfect, it could only 
be surmounted by the proof of facts which showed that she 
could not have had title. Her title could not be assailed by the 
government, nor any one claiming subsequently to her confirm- 
ation. By the act of 1812, if one could actually show that he 
inhabited, cultivated or possessed a lot, within its meaning, 
prior to the 20th December, 1803, within the boundary of the 
survey of the commons, he would have a better title than the 
city ; for, being a lot inhabited, cultivated or possessed, it 
could not have been commons. But the city having a perfect 
title against the government and against all the world except 
such a claimant, in order to dispossess her or those claiming 
under her, the fact of cultivation, inhabitation or possession 
prior to the 20th December, 1803, must be actually proved. 
Prima facie evidence of such fact is not sufficient. The city 
having a perfect title against all who do not show actual inhab- 
itation, cultivation or possession, on what principle, in law or 
reason, can one, who has only prima facie evidence of one of 
these facts, overthrow her title? Her perfect title is of no avail, 
if, when it is attacked, she has to disprove her assailant’s title. 
As against the perfect title, nothing but an actual showing of 
the existence of the fact which will overcome it, can be deemed 
sufficient. The villages, whose commons were confirmed by 
the act of 1812, were not authorized to prove their claims be- 
fore the recorder under the act of 1824. How unjust, then, to 
make the proof taken by an individual claimant of such effect 
as to throw the burden of disproving it on the villages. If the 
villages could have proved their claims, then they would have 
prima facie evidence against prima facie, and, being in pos- 
session, they could not be disturbed. By the act of 1812, the 
title of the villages to commons could only be overcome by ac- 
tual proof of the inhabitation, cultivation or possession of 
part of them prior to the 20th December, 1803, by inhabitants 
of the villages, as a lot, out-lot, or common field lot. If it was 
competent to Congress to do so, we will not presume that they 
intended, by the act of 1824, to require evidence less strong 
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than the act of 1812 to overthrow the claims of the villages 
enumerated in the act to their commons. 

We are not aware of any case in which the precise point in- 
volved in this controversy has arisen. The doctrine that the 
certificates and proofs taken before the recorder, under the act 
of 1824, were prima facie evidence, was not established with- 
out a struggle. Taken as it has been received, that the certif- 
icates were prima facie evidence against the government, there 
is not much to be said against it. Being evidence against the 
government, those claiming subsequently to the act of 1812 
can not occupy a more advantageous position than the govern- 
ment itself maintained. But we can see no reason, nor perceive 
any principle, on which a certificate of the recorder should have 
a prevailing effect, unless disproved, against one claiming under 
the act of 1812, or any act prior thereto. Indeed, it would be 
against principle, as it would be assuming that Congress may 
pass a title, and then, by a subsequent act, require less evi- 
dence to defeat that title than was required when it was first 
conveyed. ‘The certificate would prevail against one claiming 
under the act of 1812? who had none, and who could not prove 
inhabitation, cultivation or possession before the 20th Decem- 
ber, 1803 ; because, in that case, there would on one side be* 
no evidence of any fact which was requisite to confer title by 
the act of 1812. 

2. It is maintained by the plaintiffs that Quinette, having 
been a tenant in common with them, and having been in pos- 
session of the premises in controversy, the defendant Ewing, 
succeeding to Quinette’s possession by a deed from him, held 
likewise as a co-tenant, and was estopped from denying the 
right of his co-tenants, the plaintiffs, to the possession of the 
disputed lot. The facts preserved in the record do not sustain 
this point. It appears that Ewing sued Quinette to recover 
possession of the lot; that he obtained a judgment, and that a 
writ for the delivery of the possession was in the hands of the 
officer when Quinette conveyed to Ewing. This we consider 
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such an ouster as terminated the co-tenancy. An actual execu- 
tion of the writ was not necessary to effect that object. 

It is next insisted that the purchase by the defendant Ewing 
of Quinette’s interest in this land, ard the recitals in the deeds 
under which Ewing and Quinette held possession, amounted to 
such a recognition of the Vasquez title as estops Ewing from 
denying that there was such a title to this and. Inasmuch as 
Ewing claims by a distinct title, wholly disconnected with that 
of Vasquez, we hold that the doctrine of estoppel does not ap- 
ply. There is nothing in the nature of an estoppel which pre- 
cludes a party from setting up a title like that interposed by 
Ewing against the recovery of the plaintiffs. (Landes v. Per- 
kins, 12 Mo. 259; Blight?s Lessee vy. Rochester, 7 Wheat. 
635. ) 

3. The plaintiffs, moreover, contend that the deed of the 
city to Lane enured to the joint use of himself and his co-ten- 
ants, inasmuch as he compromised the Vasquez title with the 
city, and by means of it obtained the commons’ title from her. 
Whatever equity there may be in the defendants, growing out 
of the compromise with the city, about which we express no 
opinion, it is evident that the petition filed in this cause is not 
so framed as to obtain any such relief. This action was 
brought to try the legal title of the parties; it is in the nature 
of an ejectment, and the allegations in the bill are only suited 
to that purpose. If the defendants have any equity, it must be 
sought in a proceeding so ordered as to show that they are en- 
titled. Surely, the defendants could not expect that the court 
would hold that they were legally entitled to the right acquired 
from the city, when they had neither paid nor offered to pay 
any portion of the sum by means of which Lane obtained her 
title. Judge Ryland concurring, the judgment will be affirmed. 
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JAcoB, Respondent, v. McLean, Appellant. 


1. Where a cause is upon the day of trial submitted to the court by plaintiffs 
counsel upon proofs presented by him, and the court finding for plaintiff 
gives judgment accordingly; held, that defendant is not entitled to have 
this judgment set aside for the reason that his counsel, at the time the case 
was called and submitted, was absent in attendance as counsel in another 
cause in another court. 

2. The Supreme Court will not in such case interfere with the discretion of 
the lower courts. 


Appeal from St. Louis Circuit Court. 


This was a suit brought by an endorsee of a bill of exchange 
against the acceptor. Defendant, in his answer, set up a want 
or failure of consideration; also denied the endorsements. 
When the case was called for trial, the defendant not being 
present, it was submitted to the court upon proof of the several 
endorsements, and the court found for plaintiff, and rendered 
judgment accordingly. Defendant moved to set aside this 
judgment and accompanied his motion with the following affi- 
davit: ‘* L. M. Shreve being duly sworn, upon his oath states 
that he has had sole charge of the defence of this cause; that 
he prepared himself for the trial of this cause, and his testimony 
was ready ; but at the time when said cause was disposed of by 
the court, affiant was actually engaged in the cause of the State 
v. Wm. F. Morgan, and was at the time addressing the jury in 
the case; that as soon as he closed his argument at eleven 
o’clock in the morning, he proceeded to this court and found 
that this case had just been disposed of by default. Affiant 
states that defendant has good legal and meritorious defence 
to said action, and he has so advised the defendant, and is will- 
ing to pay costs and comply with any terms imposed by this 
honorable court.” 

The court overruled the motion. Defendant appealed. 

2. M. Gardner, for appellant. 

Knox & Kellogg, for respondent. 
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Scort, Judge, delivered the opinion of the court. 


If the ground on which this application for a new trial is 
asked be sustained, it would be almost impossible to do the bu- 
siness of the St. Louis courts. If, because counsel is engaged 
in one court, the business of another court, where his presence 
is required, is to be delayed, it is easy to see that no dispatch 
could be used in the disposition of causes. The courts below, 
where the business of suitors is done in the first instance, must 
be the judges how far the counsel may be tolerated in absenting 
themselves. This court, sitting in St. Louis, sees that, if the 
absence of counsel in other courts would be a sufficient reason 
for putting off the trial of causes, there would be no use in 
going through the formality of opening court. Judges and 
suitors might wait all day until counsel could find time to at- 
tend. The due administration of justice will be best promoted 
by leaving such things to the discretion of the court of original 
jurisdiction. Where those courts interfere and give relief 
against judgments obtained in the absence of counsel, we feel 
no disposition to prevent their so doing ; but when a party 
seeks to substitute the discretion of this court for that of the 
court below, and to give relief under circumstances which, in 
the discretion of that court, do not entitle him to it, he must 
present a strong case. 

The other judges concurring, the judgment will be affirmed. 


City or St. Louris, Respondent, v. Murpuy, Appellant. 


1, The St. Louis Criminal Court, in the case of an appeal from the city re- 
corder, the cause being called for trial and the defendant not answering, on 
motion of the city attorney, affirmed the judgment; Acld, that the Supreme 
Court would not interfere with the discretion exercised by the Criminal 
Court in refusing to set aside the affirmance, the ground urged being that 
at the time the case was called the defendant was necessarily absent for 2 
few moments. 
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“Appeal from St. Louis Criminal Court. 


The facts sufficiently appear in the opinion of the court. 
C. C. Carroll, for appellant. 


RytanpD, Judge, delivered the opinion of the court. 


The defendant was tried before the city recorder for a vio- 
lation of an ordinance of the city, (for a breach of the peace, ) 
and was found guilty. He was fined the sum of fifty dollars. 
He appealed to the Criminal Court. When the cause was 
called in the Criminal Court, the appellant did not answer. On 
motion of the city attorney, the judgment of the recorder’s 
court was affirmed. Murphy afterwards moved to set aside 
this judgment, and filed his affidavit in support of his motion. 
The court overruled this motion, and the appellant, Murphy, 
brings the case here by appeal. 

In looking into the record, I find the appellant’s affidavit, in 
support of his motion, sets forth the facts substantially as fol- 
lows : *¢ On the day the case was set for trial, he. appellant, 
came into court with his witnesses, and remained in court for 
a considerable time, and only stepped out a moment to attend 
to the calls of nature, when his case was called up and judg- 
ment rendered against him; that he was informed that no wit- 
nesses had been summoned against him up to a few days be- 
fore, and therefore he did not think it necessary to employ an 
attorney ; that he was then informed that the subpoena for wit- 
nesses against him had only been issued that morning, and had 
not been returned when the case was called; that he has a just 
and meritorious defence; and that but for his momentary ab- 
sence from the court-room, as stated above, his witnesses 
would have satisfied the court that his defence was ample and 
complete.” 

This motion to set aside a judgment is addressed to the dis- 
cretion of the court below. We can not say the discretion was 
erroneously exercised in this case. The appellant ran the risk 
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of having no counsel to assist in his defence, and left the court 
without leaving any one to act for him in his short and neces- 
sary absence. This was his own neglect. We therefore will 
not reverse the judgment under such circumstances. 

By the city charter, as amended by the legislature in 1852 
and °53, the recorder has the same jurisdiction as justices of 
the peace within the limits of the city, in all state cases. He 
has jurisdiction over all cases arising under any ordinances of 
the city, subject to an appeal in all cases to the St. Louis Crim- 
inal Court ; and every such appeal shull be taken and granted 
in the same manner as appeals are taken from and granted by 
justices of the peace to the Criminal Court (meaning the Cir- 
cuit Court) under the general law of the state. Now the stat- 
ute concerning breaches of the peace (R. C. 1845, p. 674, 
§ 15,) allows appeals to the Circuit Court to any person con- 
victed under it. The 20th section of this act (R. C. 1845, p. 
675,) declares, ‘* / the judgment of the justice shall be af- 
jirmed, or if, upon a trial in the Circuit Court, the defendant 
shall be convicted,”? &c. Here, then, we see that the law has 
contemplated that the judgment in these criminal cases, for 
breaches of the peace, might be affirmed in the Circuit Court 
on appeal. There is nothing to prevent the same proceeding in 
the Criminal Court on appeal from the recorder’s court. In 
appeals from justices of the peace in civil cases, if the appel- 
lant fail to prosecute his appeal, the judgment may for that 
reason be affirmed. 

There is no error, therefore, in the ruling of the Criminal 
Court, in affirming the judgment of the recorder in this case, 
because the appellant failed to prosecute his appeal when called. 
Let the judgment be affirmed ; the other judges concurring. 
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Funxuovuser, ef al., Plaintiffs in Error, v. How, Defendant 
in Error. 


1. A judgment against a garnishee in an attachment will not protect him 
against a subsequent recovery in favor of one who had, previously to the 
garnishment, taken an assignment of the debt from the defendant in the at- 
tachment. 

2, Where a garnishee, having notice of an assignment by the defendant in the 
attachment, fails to set up this matter as a defence to the garnishment, and 
a judgment is rendered against him, and he pays over the money to the at- 
taching creditor ; held, that the assignee is not entitled to recover the amount 
so paid from such attaching creditor, although such creditor had notice of 
the assignment during the pendency of the garnishment. 


Error to St. Louis Court of Common Pleas. 


Plaintiffs state in their petition substantially that on the 16th 
day of April, 1850, one Thomas Crew caused the life of Jacob 
Lesher to be insured for his own benefit by the Phoenix Life In- 
surance company in the sum of $500; that Lesher died March 
1st, 1851; that on the 3d of July, 1851, Thos. Crew assigned 
said policy to Micajah B. Crew; that said Micajah, on the 2d day 
of August, 1851, assigned the same to plaintiffs ; that ‘‘ about 
the Ist of May, 1852, the defendant, under color of some judi- 
cial proceedings, commenced after the assignments aforesaid, 
and to which neither said Micajah nor these plaintiffs were par- 
ties, wrongfully and unjustly required and compelled said in- 
surance company to pay to him said sum of $500, and has re- 
ceived said sum in discharge of the obligation of said company 
under said policy. Plaintiffs state that said sum of right be- 
longs to them ; that the same has never been paid to them, and 
they ask judgment against the defendant therefor with inter- 
est,”? &c. 

The finding of the facts by the court is as follows: ‘* On the 
16th day of April, 1850, Thomas Crew caused the life of Ja- 
cob Lesher to be insured by the Phoenix Life Insurance compa- 
ny for the benefit of said Crew, in the sum of $500; about the 
1st day of March, 1851, and while the policy of insurance was 
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subsisting, said Lesher died, and said Crew became entitled, ac- 
cording to the terms of the policy, to receive of said company 
the sum of $500. On the 3d of July, 1851, Thomas Crew, 
for a valuable consideration, assigned said policy to Micajah B. 
Crew. On the 2d of August, Micajah B. Crew assigned the 
said policy to the plaintiffs ; but there does not appear to have 
been any consideration for the last named assignment, except 
so far as is to be presumed from the fact of the assignment. 
The agent of the said company ( Wetzell) made said contract of 
insurance with said Thomas Crew for said company, and 
received the premium therefor. After the death of said Lesher, 
said agent forwarded notice thereof and proofs to the said 
company, that the loss might be adjusted ; but said proofs being 
informal, were returned to said agent to be corrected. Said 
proofs were formally corrected, and forwarded again by said 
agent to said company. Thomas Crew, before and on the 
Ist day of March, 1851, being indebted to the firm of How, 
Claflin & Cook, said firm on the 5th day of August, 1851, in- 
stituted suit in this court by attachment against said Crew to 
recover the sum of $625 87 then due, and caused said insur- 
ance company to be summoned as garnishee in said cause on 
the 5th day of August, 1851. The said company filed its an- 
swer on the 26th January, 1852, in which no mention was 
made of any assignment, and judgment on said attachment suit 
was rendered against said Thomas Crew on the 20th day of 
March, 1852, for $659 62, and against said insurance com- 
pany on the garnishment, on the 20th day of March, 1852, 
for $480 80, the balance confessed, less $19 20 appropria- 
ted to the costs of said suit. Before the company adjusted 
and allowed the loss, and after the company had been gar- 
nisheed and before the company answered, plaintiffs brought to 
said company the policy with the assignments thereon, and 
claimed the benefit thereof. They were informed by said com- 
pany of the existence of the garnishment, and the defendant 
was soon informed by the company of the claim of the plain- 
4—vyoL. XXIV. 
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tiffs. Thereafter and on the 14th day of January, 1852, the 
said company acted upon the proofs of loss, and allowed, in the 
name of Thomas Crew, $500 under said policy. The firm 
of How, Claflin & Cook was composed of John How, William 
Claflin and Robert Cook. Pending the attachment and garnish- 
ment, and on the 1st day of March, 1852, the plaintiffs moved 
the court for leave to interplead for said fund, which motion 
was overruled by the court. The plaintiffs were all this time 
residents of and doing business in the city of St. Louis. Af- 
ter judgment had been rendered against the said insurance 
company upon its answer as garnishee of said Thomas Crew, 
the company paid to the attorney of How, Claflin & Cook the 
amount of said judgment—$480 80—which sum the said at- 
torney paid to said How, C. & C. a few days after the assign- 
ment by Thomas Crew to Micajah B. Crew ; and Thomas Crew 
gave notice thereof to the aforesaid agent of the insurance 
company. No notice of the assignment by Micajah B. Crew 
to the plaintiffs was given until shortly after the garnishment 
answer was filed and before any judgment was rendered. Thos. 
& M. B. Crew and the said agent of the insurance company 
were residents of the state of Illinois. Whereupon the court 
declares that the plaintiffs are not entitled to recover, and gives 
judgment for the defendant.” 

A motion for a review having been overruled, the cause was 
brought to this court by the plaintiffs by writ of error. 

J. 4. Kasson and R. M. Féeld, for plaintiffs in error. 

I. The defendant received the money of plaintiffs with notice 
of their rights, and is liable to pay over tothem. (Colcord v. 
Daggett, 18 Mo. 560; Quarles v. Porter, 12 Mo. 83 ; Powers 
v. Heath’s Adm’r, 80 Mo. 331.) 

II. The attaching creditor can acquire no greater rights 
against the garnishee than the judgment debtor had, with the sin- 
gle exception of fraud. (Drake on attachment, § 677.) Atthe 
time in question, Thomas Crew, the judgment debtor, had no 
rights at all. They had been assigned. Therefore How ac- 
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quired no right to the fund, and must pay to tke party entitled, 
(Stevens v. Stevens, 1 Ashmead, 190 ; Hudson v. Robinson, 
4M. &S. 478.) 


Krum & Harding, for defendant in error. 
LronarD, Judge, delivered the opinion of the court. 


In Gates v. Kirby, (13 Mo. 175,) the maker of a promisso- 
ry note, being sued for the money by one to whom it had been 
assigned, pleaded that he had been previously garnisheed as 
the debtor of the original payee, and condemned to pay the 
debt to the attaching creditor, although he had relied in his an- 
swer upon the fact of the assignment as a defence to the at- 
tachment. This defence was overruled in the original court, 
and the assignee recovered his debt against the maker. The 
judgment was affirmed here upon appeal, this court saying, 
“<the assignment constituted a valid defence to the garnish- 
ment. That this defence proved unavailing, can not affect the 
rights of the assignee. He (the garnishee) had his remedy, 
and may not have lost it yet; but if he has, it has not been 
the fault of the present plaintiff.” And this decision, we think, 
is the legitimate result of acknowledged legal principles. The 
attachment arrested the debt in the hands of the garnishee, if 
it were then owing to the attached debtor, and not otherwise. 
The assignment of the note had however previously transferred 
the debt to the assignee, and the adjudication between the at- 
taching creditor and the garnishee, that the debt was due to the 
original payee, did not touch the rights of the assignee, who 
was a stranger to the proceeding. Although, in Quarles & 
Thompson v. Porter, (12 Mo. 83,) the judge who delivered the 
opinion of the court, speaking in reference to the effect of a 
judgment against the garnishee upon the rights of an assignee 
of the debt, remarks: ‘‘ The statute prescribes no mode by 
which an assignee can be brought before the court and have 
his rights litigated; but as the judgment is not conclusive 
against him unless he has notice and chooses to come in and in- 
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terplead, he would have a right at any subsequent time, before 
the money was paid over to the attaching creditor, to arrest the 
judgment, or after payment a right to his action to recover it 
back ;” and again, in Colcord & Hall v. Daggett, (18 Mo. 
56,) it is said by the judge who delivered the opinion there : 
‘¢ Daggett [the maker] will be indemnified in paying the note 
to the plaintiffs [the attaching creditors], who will become liable 
to the real holder, should he prove not to be Solomon Sublett 
[the attached debtor] ;”’ yet it is to be observed, that these re- 
marks were, in both cases, mere odzter dicta, and not the very 
matter decided in either; while, in the case to which we have 
just referred, it was the very point in judgment, and eonsti- 
tutes that case a direet authority, that the judgment against the 
garnishee does not divest a prior assignee of his original right 
of action against his own debtor. Assuming this to be correct, 
it would seem to follow, as a necessary consequence, that the 
assignee can not sue the attaching creditor and recover back 
from him what the latter has received pursuant to the condem- 
nation in his favor against the garnishee. That recovery is, 
as to the assignee, who does not become a party to the record 
by interpleading, ves inter alios acla; and of course hig 
rights are not affected by it either for good or evil. It does 
not divest him of his property by annulling his just claim 
against his own debtor; and of course confers upon him ne 
right to follow the debt into the hands of the attaching credi- 
tor. Although, as a general rule, judicial proceedings are, as 
far as practicable, so conducted as to render the performance 
of judicial sentences safe to the parties who are required to 
obey them, yet this can only be effected by requiring al} per - 
sons in interest to become parties to the proceeding. Itis a 
fundamental principle upon which all security for private rights 
rests, and which never gives way to any other, that no one is 
bound by a judicial proceeding to which he is not a party, or 
at least of which he has not had notice and might have be- 
come a party. It was competent for the legislature to provide 
a mode, upon the attachment of debts, of giving notice there- 
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of, and to require all persons interested to interpose their 
elaims ; but they have not done so, and it is not in our power 
to remedy the omission by declaring the ex parte condemnation 
against the debtor, now allowed by law, to be conelusive upon 
the rights of strangers. The sentence binds the parties to the 
proceeding ; but we can not allow it to do more without violat- 
ing a principle essential to the preservation of private rights. 
The evil complained of proceeds from an infirmity incident to 
all ex parte sentences, and we can not remove it without pro- 
ducing still greater evils. The remedy of the party who pays 
under such circumstances must be against the attached debtor. 
As between these parties, the garnishee may recover for money 
paid by him to the use of the debtor towards satisfying the 
judgment. 

It is argued, however, that even although the assignee can 
not be compelled to surrender his rights against his own debtor, 
and to seek the recovery of his debt from the attaching credi- 
tor, yet there can be no objection to his doing so, if he be will- 
ing to accept of that remedy. ‘The answer to this, however, 
is, that the attaching creditor has also acquired rights under the 
sentence which would be violated by such a proceeding. The 
allegation of the creditor is, that the garnishee is indebted to 
‘she attached debtor, and such is the sentence of the court upon 
a contest of this matter between the attaching ereditor and gar- 
nishee. As between these parties, the sentence is conclusive as 
to such indebtedness, not only against the garnishee, but also in 
favor of the attaching ereditor. That fact is the very founda- 
tion of the condemnation. It is the very question litigated 
and contested between the parties, and pronounced upon by the 
sentence. it will be readily admitted that the garnishee, after 
sentence and judgment, can not recover the money back from 
the attaching creditor upon an allegation that the debt was not 
‘owing to the attached debtor as the sentence supposed ; and 
the reason is, that this matter has already been judicially pass- 
ed upon between these parties, and therefore, as to them, is 
see judicata—a truth that neither can eontest as long as the 
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sentence stands. It seems to be supposed, however, that the 
validity of the sentence depends on the ¢rutk of the fact upon 
which it was predicated, and that this fact is therefore open for 
discusssion, notwithstanding the sentence. It is suggested that, 
where corporeal property, either real or personal, is attached, 
the lien of the attachment is upon the rights of the debtor in 
the thing attached, and not upon the thing itself so as to con- 
elude the rights of others ; and that this is the case also in re- 
ference to the garnishment of debts, and that therefore, in the 
latter case as in the former, the attaching creditor acquires only 
such right to the attached debt as his debtor himself had, and 
no more. Hence it is argued that it is competent for the real 
owner of the debt to follow it in the hands of the attaching 
creditor, and recover it from him, in like manner as if it were 
corporeal property. But we think there is a manifest distinc- 
tion between the cases. Where a debtor is garnisheed, the 
question, as we have before remarked, contested between the 
parties to that issue, and passed upon by the sentence of con- 
demnation, is the fact of the garnishee’s indebtedness to the 
attached debtor ; while, in the other case, no question is made 
between the original plaintiff and defendant to the suit as to 
the title of the latter to the attached property, and of course 
that matter is not concluded by the reeovery so as to bind the 
rights of strangers to the judgment. In the one case, the 
question of title to the corporeal property attached has not been 
passed upon between plaintiff and defendant in the attachment 
suit, and therefore is open for discussion to all parties inter- 
ested; in the other, the faet of the garnishee’s indebtedness to 
the attached ereditor has been judicially determined between 
the parties to that issue, and for that reason can not be again 
brought into litigation by either of them, or by a stranger seek - 
ing to reeover from the attaching creditor the fruits of his judg- 
ment, upon the ground that the garnishee was not indebted to 
the attached debtor, as was adjudged. The sentence binds 
parties ; and privies and strangers, whose rights are not touched 
by it, can not he allowed to draw its validity into question for 
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the purpose of divesting either party of rights acquired under 
it against the other. 

The court, as before remarked, decided, in Gates v. Kirby, 
that a judgment against a garnishee did not protect him against 
a subsequent recovery on the part of the assignee of the note, 
and we but follow that deeision to its legitimate results when we 
declare, as we now do, that in such case the assignee can not sue 
the attaching ereditor, but is confined to his original remedy 
against his own debtor. Applying this doctrine to the ease now 
before us, and limiting it to the facts of the case, the result is, 
the judgment must be affirmed. The garnishee had notice of 
the assignment of the debt to the plaintiff before he answered ; 
he omitted to set up this matter in his defence, and has paid 
over the money to the attaching creditor aecording to the sen- 
tence. Under these circumstances, without at present going 
further, we are of opinion that the plaintiff can not recover 
against this defendant, although the former had notice of the 
pending of the garnishment against his debtor, and did not in- 
terplead, and although, too, the present defendant was inform- 
ed, during the same time, of the alleged assignment to the 
plaintiff. Judge Ryland concurring, the judgment is affirmed. 

Scott, Judge, dissents. 


MARMADURE, Respondent, v. McMasters, ef al., Appellants. 


i. Where a cause is tried by the court without a jury, there should be a 
finding of the facts by the court. 

2. Quere, whether a garnishee who fails to set up in kis answer, as a defence 
to the garnishment, the fact of a previous assignment of the debt by the de- 
fendant in the attachment, for the reason that he had no notice of such ase 
signment, is entitled to relief against a judgment against himself for the 
debt in favor of the plaintiff in the attachment. 


Appeal from Hannibal Court of Common Pleas. 


The facts sufficiently appear in the opinion of the court. 
Wm. M. Cooke, for appellants. 
#ichmond, for respondent. 
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LEONARD, Judge, delivered the opinion of the court. 


This was a petition by a garnishee for relief by injunetion 
against a judgment recovered against him, in favor of an execu- 
tion plaintiff, upon the ground that the note, by virtue of which 
his indebtedness existed, had been transferred before the garnish- 
ment, and that, having no notice of the fact, he had failed to 
rely upon it in his answer. The assignee is a party to the suit, 
and, on a trial before the court, the judgment against the gar- 
nishee was perpetually enjoined, and the present plaintiff de- 
creed to pay the money to the assignee ; but there is no finding 
of the facts, and for this reason the judgment must be reversed 
and the cause remanded. 

We had occasion in the recent case of Funkhouser and others 
v. How (see ante, p. 44,) to consider the rights and liabilities 
of attaching creditors in a case somewhat similar to the pre- 
sent, and a majority of the court then held that the attaching 
creditor had a right to retain the money recovered in good faith 
against the garnishee, and pad over to him, against an as- 
signee, although he had notice during the pendency of the suit 
of the alleged assignment. The decision was confined to the 
facts of the case, and it is to be observed, as already stated, that 
the money had been pazd over pursuant to the sentence, and 
the garnishee, at the time he answered, had notice of the as- 
signment, and failed to rely upon it in his defence. In the 
present case, the garnishee himself seeks to be relieved against 
the recovery, on the alleged ground of his ignorance of the as- 
signment and consequent failure to set it up in answer to the 
garnishment. Judge Tucker, in his Commentaries, (2 vol. 
107,) maintains that it is the duty of the garnishee, if he have 
notice at any time before the money is paid over, although 
after judgment, to institute proceedings to prevent the execution 
of the sentence, and that if he fail to do so, he will be liable. 
This assumes that if the garnishee first come to the knowledge 
of the assignment after judgment against him, he is entitled to 
be relieved against the execution of the sentence ; but whether 
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this court would go that length in relieving a garnishee, without 
notice of the assignment, and therefore without fault, or would 
hold that the rights of the attaching creditor and garnishee were 
fixed by the judgment obtained in good faith and without col- 
lusion, is left for future discussion and decision, when the ne- 
cessary facts shall be found and brought before the court, if it 
should then arise in the case. All of us concur in reversing the 
judgment on the ground already suggested ; and it is a.cord- 
ingly reversed and the cause remanded. 


Buu e¢ al., Respondents, v. Srezrson, Appellant. 


1. Where one acting as a factor receives merchandise for shipment to a par- 
ticular consignee, and makes advances upon the same, and the merchandise, 
being refused by the consignee by reason of its being in a damaged condi- 
tion, is sold for less than the sum advanced ; held, that the factor is entitled 
to have his advances made good. 


Appeal from St. Louis Court of Common Pleas. 


Krum & Harding, for appellant. 
F. 4. Dick and Glover & Richardson, for respondents. 


Rytayp, Judge, delivered the opinion of the court. 


The plaintiffs brought their action against John Sigerson, 
counting first on a note executed by Sigerson to them for 
$618 32, dated the 4th day of May, 1852, and due in ninety 
days after date. 

Secondly, the plaintiffs say that defendant owes them 
$1476 87 on account of reclamation for damages in a lot of 
300 barrels of pickled shoulders, sold by the plaintiffs for said 
defendant to L. M. Wilson, of Mobile, Alabama, for which the 
said plaintiffs paid the said defendant, but said Wilson refused 
to receive and pay for the same, for the reason that the same 
was damaged ; the particulars of which and also the credits 
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thereon will appear by an account hereto annexed, and made 
part of this petition. The plaintiffs also say that said sum of 
$1476 87 was found due to them from the said defendant by 
arbitrators, Henry Ames and James E. Woodruff, chosen by 
the plaintiffs and defendant, to whom the matters in controver- 
sy were submitted, under an agreement signed by said plaintiffs 
and defendant, a copy of which, marked ‘‘ A,” is annexed to 
the petition, and made a part thereof, the original not being in 
their power to produce ; and they also annex the award of the 
arbitrators, marked ‘* B.”? They ask judgment for the amount 
against defendant, with interest. 

The defendant answers, admitting the note, but makes some 
unavailing excuse for non-payment, and also sets up a set-off. 
To this the plaintiffs reply. The court finds the amount of the 
debt due to plaintiffs on the note. This first count may be con- 
sidered settled and out of the present controversy, as the de- 
fendant makes no objection to any thing done by the court be- 
low in regard to it. The defendant’s answer denies the second 
cause of action, putting in issue all the material allegations of 
the plaintiffs’ second count. 

There was a trial by the court without a jury, and the court 
found the facts as follows: ‘‘ That the amount of interest due 
on the note mentioned in the petition is $119 02, and that the 
whole sum due on said note, including interest, is $737 34. 
There is no proof that said note was ever negotiated, or that 
any costs of protest were ever incurred or paid by the plaintiffs. 
The court doth further find that the plaintiffs sold 300 barrels 
of pickled shoulders, as defendant’s factors, for the defendant, 
to L. M. Wilson, of Mobile, Alabama, and advanced to the 
defendant, on the shipment of the same in March, 1851, the 
sum of $2850. Said purchase and shipment were made to fill 
an order therefor from said Wilson. On the arrival of said 
shoulders, said Wilson refused to receive the same on the ground 
that they were damaged, and the same were turned over by said 
Wilson to Shultze & Haddon, of New Orleans, the factors of 
the plaintiffs in said city. On receiving information of the re- 
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fusal of Wilson to accept the said shoulders, and the ground of 
said refusal, the plaintiffs communicated the same to the de- 
fendant, and asked what should be done with said shoulders. 
The defendant suggested that they should be bedded in dry 
salt, if the pickle did not restore them. Two hundred and 
eighty barrels of said shoulders were subsequently sold by 
Shultze & Haddon, at their full market value, in New Orleans, 
it being the best disposition that cculd be made of them for the 
interest of all concerned. The nett proceeds of said sales were 
$1445 88, which sum was received by the plaintiffs. The re- 
maining twenty barrels were not accounted for by the plaintiffs 
or their factors. Said shoulders were agreed to be sold to said 
Wilson at the rate of $9 50 per barrel. Shultze & Haddon, 
of New Orleans, charged commission on their sales. The 
shoulders arrived in Mobile and New Orleans in a damaged 
condition. There is no proof of the item in plaintiffs’ account 
for commissions or drayage or insurance, or of charges at Mo- 
bile; nor is there any proof of the usual or customary rate 
of commission on sales or advances. The court finds that the 
plaintiffs did advance to the defendant, on said shipment, 
$2850 on 13th March, 1855; that the nett proceeds of 280 
barrels, sold as aforesaid by Shultze & Haddon, were $1445 80, 
which nett proceeds were received by plaintiffs on the 18th Au- 
gust, 1851; that the value of twenty barrels, not accounted 
for was $190 ; that the plaintiffs sustained a loss on said trans- 
action; that the amount of said loss is $1214 12. The court 
doth further find that the exhibit, marked ‘A,’ was duly ex- 
ecuted by the parties, which is as follows : 

“¢¢ On the 17th January, 1851, I entered into an agreement 
with Messrs. Bull, Hart & Shultze, of St. Louis, by which they 
agreed to make advances on a lot of bulk meat, the property of 
Wallace Sigerson, as said meat should arrive from Illinois river. 
After the arrival of said property, and while in my charge, viz., 
about the month of March, Mr. Bull called my attention to an 
order which he stated they had received from one of their cor- 
respondents, directing them to purchase 300 barrels of shoul- 
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ders in strong pickle. I informed him I had the shoulders, and, 
if he desired to do so, could furnish the barrels, and pack them 
as desired ; and further stated I would furnish the shoulders at 
43 per 100 lbs., being $8 75 per barrel; barrels at fifty 
cents ; cost of packing and pickle, twenty-five cents ; total cost 
per barrel, $9 50; to which Mr. Bull replied that if that was 
as low as any one would offer to do it, he would give me the 
preference, probably. On the next day, they informed me they 
would accept my offer, and directed me to put the property in 
readiness for shipping, which I accordingly did ; and when so 
done, delivered the property to them as it was called for. When 
the property was so delivered, I rendered them a bill for the 
same, charging them in account with 300 barrels at the price 
above stated, and credited them in account with a commission 
of 24 per cent., the same as if sold and delivered to any other 
parties. The said amount was passed to my credit in account 
with them. Some time after the property was shipped, I was 
informed by Messrs. Bull, Hart & Shultze, that, on their arri- 
val in New Orleans, they proved to be damaged, and asked me 
what I would recommend in reference to them. I informed 
them I thought it might be some advantage to let the pickle off, 
and bed them down in salt, or something about to this effect. 
At a later period, I was informed by these gentlemen, that, 
inasmuch as their correspondents had refused to receive the 
property, and they had returned him his money for the costs 
of the purchase, they would charge them back to me, or at 
least the loss which had been sustained. I sold the property to 
Bull, Hart & Shultze as I would have done to any other purcha- 
ser. I credited them with the commissions on the sale as if 
sold to other parties. I considered it a cash transaction, with- 
out any guarantee. I would not have packed meat in this way 
had I been consulted, and did recommend a different way of 
packing, but was informed that they could not depart from 
their instructions, which was to have the meat packed into bar- 
rels and the barrels filled up with strong pickle. I claim that 
TI am not in any way liable to Bull, Hart & Shultze on account 
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of the meat spoiling after it was packed, it having been packed 
as directed by them, and in conformity to the order they had 
received, and also that the meat was sound and of good quali- 
ty. Bull, Hart & Shultze claim that they were acting as com- 
mission merchants or factors, and that they could not them- 
selves be expected to stand a loss growing out of the transac- 
tion. In order, therefore, that the difference of opinion be- 
tween us be settled, we have mutually agreed to refer the mat- 
ter of liability to two men, one to be chosen by each, and in 
case of their disagreement, they to choose a third, whose deci- 
sion shall be binding ; and in order to carry out the aforesaid 
agreement, John Sigerson has chosen Henry Ames to act as 
arbitrator for him, and Bull, Hart & Shultze have chosen James 
E. Woodruff to act as arbitrator for them, and it is understood 
that the decision of the parties, together with such third party 
as they may select, m case they can not agree, shall be bind- 
ing and final ; it is also understood that the above statement em- 
braces all the points at difference to be determined; all of 
which points, however, are susceptible of proof. [Signed] 
John Sigerson. 

«¢¢ We agree to the reference above, but do not admit the 
statement showing cost of putting up as to items, but do admit 
the aggregate cost. We except to the expression ‘ recom- 
mended,’ and state that the first objections urged by Mr. Siger- 
son to the payment of any reclamation was after our account 
was rendered. Mr. Sigerson may have said that a better way 
than pickling could be adopted, but we have no recollection of 
it. [Signed] Bull, Hart & Shultze.’ 

«¢¢ And that thereafter the parties and the arbitrators named 
therein—Henry Ames and James E. Woodruff—met, and that 
at said meeting the matters submitted to said arbitrators, as 
stated in said exhibit ‘ B,’ were heard upon proofs produced by 
the parties ; that thereafter said arbitrators made the award 
offered in evidence, which is as follows: 

‘¢¢The undersigned, arbitrators, appointed by Bull, Hart & 
Shultze, and John Sigerson, to decide upon a claim made by 
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the former upon the latter, amounting to $1556 26, growing 
out of a sale of 300 barrels pickled shoulders, made by Siger- 
son toa Mr. L. M. Wilson, of Mobile, through the agency of 
Bull, Hart & Shultze, as the recipients of the order from Wil- 
son, and acting at the same time as the agents for Mr. Siger- 
son in the sale by him. The 300 barrels of shoulders were 
shipped to Wilson’s agent at New Orleans, and, on arrival and 
inspection, proving sour, Wilson refused to receive or pay, and 
the property, at a later period, was sold at a loss, to the amount 
above stated. We mutually decide that Sigerson is to bear 
the loss, and make good to Bull, H. & S. the difference between 
the original invoice, as rendered by Sigerson, and the nett pro- 
ceeds of said property, when sold, with all expenses attending 
same from time of delivery by Sigerson until finally sold; and 
that Bull, H. & S. shall credit back to Sigerson the commis- 
sion they charged him on the original invoice, it appearing that 
but one commission of 23 per cent. was to be charged Siger- 
son, whether his property was to be sold in St. Louis or ship- 
ped to and sold in another market. Bull, H. & S. having ac- 
counted to Sigerson for but 280 barrels of the shoulders, they 
shall allow Sigerson on the remaining twenty barrels invoice 
price—$9 50—less 23 per cent. commission. We determine 
Sigerson’s liability, in this case, on three grounds, viz., to-wit: 
It is in evidence that Sigerson saw the letter to Bull, H. & S., 
from Wilson, ordering the shoulders, and admits it read as fol- 
lows: ‘I mean 100 barrels hams and 300 bbls. shoulders in 
pickle ; be sure that the pickle is of the best kind.? Upon this 
order, Sigerson agreed to furnish the shoulders at a stipulated 
price per barrel. It appears Sigerson contends this order re- 
quired him to put up the shoulders in pickle only, and to put 
no salt in the barrels ; and he admits he would not risk putting 
up shoulders in this manner for himself, and brings proof by 
men in his employ and others, that they believe shoulders so 
put up in pickle, without salt, would not remain sweet or keep 
thirty days, particularly if going into a warm climate. We see 
nothing in the language of this order to justify Sigerson in put- 
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ting up the shoulders in any other than the customary way, which 
is admitted and proven to be by packing in strong pickle, with 
good supply of salt; and as an experienced packer, in the ab- 
sence of any instructions or orders to put up these shoulders in 
pickle, without salt, other than his construction of the language 
in the order itself, he was bound, for his own protection, to get 
his views endorsed by B., H. & S. before he would put up an 
article in a manner contrary to his usual custom and against 
his judgment, and with great doubts as to the shoulders keep- 
ing sound. Nor do we see any thing ambiguous in the order 
of Wilson ordering 300 barrels shoulders in pickle, and re- 
questing his friends to be sure the pickle is of the best kind. 
We see nothing in the language to justify a deviation from the 
accustomed manner of packing joints in pickle, viz., to use 
sufficient salt to feed the pickle and preserve the meat. Se- 
condly, it is in evidence that Bull, H. & S., at the time of the 
contract with Sigerson, were acting as Sigerson’s factor, and 
were entitled to a commission on these very shoulders, whenever 
sold; that they notified Sigerson that they could charge no 
commission to Wilson, and that, had they not filled the order 
with Sigerson’s meat, they would not have filled it at all—their 
object being only to effect sale for Sigerson. He, Sigerson, 
admits he charged the invoice of the 300 barrels shoulders to 
B., H. & S., and credited them with a commission. B., H. & 
S., acting as the factors for Sigerson, in good faith, can not be 
accountable to Sigerson, their principal, unless negligence, in- 
attention or bad faith be proven, or that they caused the loss to 
Sigerson by some bad management, or not having obeyed Si- 
gerson’s orders or instructions, and none of these charges are 
shown. Thirdly, it is in evidence that as soon as it was known 
that the shoulders were found sour on arrival in New Orleans, 
Sigerson was notified of the fact, and it was then his duty to 
have protested against Bull, H. & S. releasing Wilson, or ex- 
pecting him, Sigerson, to be liable. On the contrary, when 
informed by B., H. & §S. that the shoulders were sour, and 
asked what should be done, he, Sigerson, gave such reply or 
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recommendations or orders as to give B., H. & 8. and Tompkins, 
in their employ, fully to understand him as from that time exer- 
cising ownership in the meet in question. [Signed] Henry 
Ames, James E. Woodruff. St. Louis, June 18, 1852.’ In- 
terest on loss, from date of award, is $243.” 

Upon this finding of the facts, the court pronounced the law 
in favor of plaintiffs thereon, and rendered judgment for the 
amount of the note, and the amount of the reclamations, be- 
ing the sum of $2174 28. The defendant moved for a review 
of the finding, and saved so much of the evidence as was neces- 
sary therefor. The court overruled said motion, and defen- 
dant brings the case here by appeal. 

The principal grounds on which a review of the finding of the 
court was asked are, frst, that the court found that the plain- 
tiffs were, in this transaction, the factors of the defendant, and 
that they acted in that capacity in selling the pork in question 
to L. M. Wilson, and advanced to defendant $2850 on account 
of said pork ; second, that the court found that the pork in 
question arrived in Mobile and New Orleans in a damaged con- 
dition, by the fault or neglect of the defendant, and that the 
plaintiffs’ damage or loss, by reason thereof, is $1214 12. 

The plaintiffs read in evidence the exhibit, marked ‘* A,”? 
also the award, marked “‘ B.” The plaintiffs produced a wit- 
ness, Mr. Tompkins, who proved the execution of the agree- 
ment made between the parties, dated 17th January, 1851, re- 
ferred to in exhibit ‘*A.”? This agreement stipulates that the 
plaintiffs agree to advance to the said party of the second part 
(Sigerson) on a lot of salted pork, expected to arrive, specify- 
ing a large amount, at certain rates mentioned; the second 
party is to receive the meat on his arrival from the Illinois river, 
and to incur and defray all expenses in and about said meat, 
and to smoke and cure it in a proper manner, and to pack and 
deliver it to the plaintiffs, all in first rate order. The plaintiffs 
were authorized to sell the meat at St. Louis, or might ship 
part or the whole of said meat to New Orleans or any other 
market, and when sold, there was to be a settlement between 
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the parties, as stipulated, the plaintiffs being entitled to charge 
one per cent. on the current rate of exchange on bills on New 
Orleans, negotiable at ninety days’ date on all demands made 
by them, and on the gross amount of sales shall be allowed the 
usual commission for selling—say 2} per cent., and all expen- 
ses actually incurred about the same; provided, however, that 
there shall be but one charge made for selling said meat ; and 
after all these charges are made and allowed and paid, then 
whatever may remain over shall be paid to the party of the se- 
cond part. The witness, Tompkins, stated that the plaintiffs 
received an order from Wilson for 800 barrels pickled shoul- 
ders, which order was read to the defendant. The order was: 
‘¢If you have the thin mess pork packed, I think you might add 
to the order 100 barrels, put up of the hams, and 200 or 300 
shoulders in pickle ; I mean 100 barrels hams and 300 barrels 
shoulders in pickle ; be sure that the pickle is of the best kind.”? 
The plaintiffs obtained from the defendant, and shipped under 
this order the shoulders mentioned in the petition to Shultze & 
Haddon, of New Orleans, to be forwarded to Wilson at Mobile. 
The defendant knew the shoulders were obtained for Wilson un- 
der that order, and was told that Wilson refused them on the 
ground that they were damaged. The defendant suggested 
that they should be packed down in dry salt and that they would 
be restored. I understood from that conversation that defen- 
dant was exercising ownership, though I can not give his words. 
The plaintiffs claimed the difference of the defendant between 
what the shoulders sold for in New Orleans and defendant’s 
invoice and costs. The plaintiffs advanced to defendant gene- 
rally on property of defendant. After receiving notice of the 
damage, the plaintiffs notified the defendant. He expressed 
surprise, and then went on to direct what should be done with 
the shoulders. In a letter written by the plaintiffs to Shultze & 
Haddon in New Orleans, were these words, which the witness 
said contains the direction given by the defendant about the 
shoulders, as follows: ‘If the pickle does not seem to restore 
the shoulders, have them bedded in dry salt, free from the fly, 
5—vVOL. XXIV. 
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‘and hold till further advised.”’ The testimony is voluminous. 
I have not thought proper to insert it all. There was testimony 
tending to show the amount advanced for the 300 barrels shoul- 
ders, and tending to show their damaged condition in New Or- 
leans or Mobile. The defendant proved by a witness that the 
sale of the shoulders in question was made to the plaintiffs ; 
that one of the plaintiffs was present during the time the shoul- 
ders were packed, and a bill was rendered to plaintiffs for them. 

The main question here is, whether the 3V0 barrels of shoul- 
ders were sold by Sig»rson to the plaintiffs, or whether the 
plaintiffs, as Sigerson’s factors, sold them for him to Wilson. 
The liability of Sigerson depended on this question, and these 
parties knew it; and, for the purpose of settling this matter, 
they did mutually submit it to arbitrators, and these arbitrators 
made their award, deciding that Sigerson was liable. It is al- 
ways competent for parties to choose their own judges to decide 
their matters of difference, and the law encourages and pro- 
-motes this friendly method of adjudication. The award was 
proper evidence, and we conceive it concluded the defendant 
‘upon the only ground of defence to the action. These gentle- 
:men submit the question, upon all the facts, to two experienced 
-arbitrators ; upon these matters they were to say, if Mr. Siger- 
-gon was liable to the plaintiffs or not. They make their award— 
they find him liable; and from the facts in proof in the case, the 
court finds against the defendant. There was some trouble in 
finding out the cause of action in the second count; but we 
suppose that enough appea's to put the defendant properly on 
his defence thereto. We can not say that the court erred in 
overruling the defendant’s motion for a review. Whether this 
court would have found from the testimony that the plaintiffs 
were factors or purchasers themselves, is not the question be- 
fore us. This question was submitted to other judges of the 
parties’ own choosing, and their decision is binding. 

There is no error in admitting testimony, nor in rejecting, as 
appears to us by the court below. This whole matter grows out 
of the improper pickling of these shoulders. There should have 
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been *‘ salt o feed the brine,” in the language of the arbitrators. 
It was this defect in originally pickling these shoulders improper- 

ly that made the defendant liable in the minds of his arbitrators, 

and the obedience to instructions did not, in their estimation, 

justify him. These instructions did not hinder the salt from 

being put in to keep the brine good. In looking over the whole 

case, the court concludes that there appears no sufficient rea- 

son to reverse the judgment below. It is therefore affirmed ; 

the other judges concurring. 


Water, Appellant, v. Wier ef a/., Respondents. 


1. An assignment of a stock of goods to a trustee for the benefit of a credi- 
tor provided that the grantor, until default, should have the use of the pro- 
perty conveyed for the ordinary and legitimate purposes of trade, and 
should enjoy the same unmolested, provided, however, that he, the gran- 
tor, should faithfully apply the proceeds of the sales of the goods, wares, 
&c., towards replenishing and keeping up the stock to its state at the time 
of the assignment; and that all goods, wares and merchandise thus acquire 
ed after the assignment, should be considered bound for the payment of the 
debt secured ; held, that the assignment was void upon its face, as a matter 
of law, as against creditors. (Brooks vy. Wimer, 20 Mo. 503, affirmed. ) 


“ppeal from St. Louis Court of Common Pleas. 


In this suit, the plaintiff, Walter, claiming title to a certain 
stock of goods, under an assignment by Gustave and Ferdi- 
nand Vogeler to himself, as trustee, to secure a debt of $4000 
due to one Carl Vogeler, which said stock of goods had been 
seized by defendant, Wimer, as sheriff of St. Louis county, 
under a writ of attachment issued in favor of certain persons, 
also defenlants, and had been sold by said Wimer, seeks to 
recover damages for the alleged destruction of the security held 
by him for the payment of the debt. 

The deed of trust to Walter is dated September 15, 1853, 
and conveyed a stock of goods, wares and merchandise, furni- 
ture, fixtures and utensils, belonging to two staple and fancy 
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dry goods stores of the grantors. The deed described specially 
the articles of which this stock was composed, and contained 
the following provision: ‘* It is distinctly understood, however, 
between the said Gustave and Ferdinand Vogeler and the said 
Carl Vogeler, and this deed is made upon this express condi- 
tion only, that the said parties of the first part, their executors, 
administrators, heirs and assigns, shall, notwithstanding this en- 
cumbrance, have the use of said property herein conveyed for 
the ordinary and legitimate purposes of trade, and shall enjoy 
the same unmolested until default shall be made in the payment 
of said promissory note; provided, however, that they (G. & 
F. Vogeler) shall faithfully apply the proceeds of the sale of 
said goods, wares and merchandise towards replenishing and 
keeping up their stock to the present state ; and that all goods, 
wares 2nd merchandise thus by them acquired hereafter, shall 
always be considered bound for the payment of said promissory 
note and subject to this encumbrance, the same as the property 
now on hand and herein conveyed. And it is further distinctly 
understood between the said parties hereto, and an express 
condition of this deed, that said Gustave Vogeler and Ferdinand 
shall have the right and privilege at any time to remove their 
said stock of goods, wares, merchandise, furniture, fixtures and 
utensils as aforesaid, (either the whole or part only, as they 
may choose, ) to any other locality or localities, within the lim- 
its of the city of St. Louis, they may think proper; and such 
removal shall not in the least affect the liability herein crea- 
ted.” 

The promissory note, to secure which this assignment was 
made, was of even date with the deed, and was payable two 
months after date. The writ of attachment was levied by sher- 
iff Wimer, June 23, 1854; the sale by the sheriff took place 
July 11, 1854. .The deed of assignment was recorded Janua- 
ry 18, 1854. Plaintiff demanded judgment for the amount of 
the note. A demurrer to the petition was sustained by the 
court. Plaintiff appealed. 

B. A. Hill, for appellant, cited 11 Mo. 370; Burrill on As- 
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signments, 174; Skinner v. Thompson, 21 Mo. 10; 20 Mo. 
Rep. 505. 

T. Polk, for respondents, cited Brooks v. Wimer, 15 Mo. 
Rep. 459. 


LEONARD, Judge, delivered the opinion of the court. 


Tke only difference between this case and that of Brooks v. 
Wimer, (20 Mo. 503,) is that here it was made the duty of 
the grantors ‘‘to keep up the stock of goods” out of the pro- 
ceeds of the sale of them. In both cases, the grantor was au- 
thorized to dispose of the goods as owner, and not to enjoy the 
possession merely until the secured debt should become due. 
In the former case, no duty was imposed upon him in relation 
to the disposition of the proceeds of the sale; but here an ob- 
ligation is put upon him to apply as much as may be necessary 
for that purpose to the keeping up of the stock in trade. This 
does not distinguish the cases in principle, and the judgment 
must be affirmed. 


Price, Respondent, v. Pace & Bacon, Appellants. 


1. The withdrawal of an answer, when a case is called for trial, is an admis- 
sion of the traversable allegations of the petition. 

2. Judicial notice will be taken of the fact that the state of Missouri is east 
of the Rocky mountains. 

3. The drawer of a bill of exchange is liable, in case of non-payment, ac- 
cording to the law of the place where the bill is drawn. 


“ppeal from St. Louis Circuit Court. 


This was a suit against defendants as drawers of two bills of 
exchange, drawn in the state of California on Page & Bacon, 
at St. Louis, Mo. The bills were payable at sight, and were 
duly presented for payment and protested for non-payment. 
Due notice was given. The petition set forth the above facts, 
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and also set forth that by an act of the legislature of Califor- 
nia of April 16th, A. D. 1850, ‘‘the rate of damages to be 
allowed and paid upon the usual protest for non-payment of 
bills of exchange, drawn within said state upon any person or 
persons in any of the United States east of the Rocky moun- 
tains, is fifteen dollars upon the hundred upon the principal 
sum specified in said biil, and the holder of such bill is also 
entitled to demand and recover lawful interest (at ten per cent. ) 
upon the aggregate amount of the principal sum specified in 
such bill, and the damages thereon from the time at which pro- 
test for non-payment shall have been given.” 

Defendants put in an answer denying all the material alle- 
gations of the petition. When the case was called for trial, 
the defendants moved for a continuance, for the reason that the 
plaintiff had not, as required by rule of court, filed an abstract 
of the issues to be tried two days before the cause was set for 
trial. This motion was overruled, and the court required the 
defendant to go into the trial of the cause forthwith. Defen- 
dants then withdrew their answer, and the plaintiff submitted 
the cause to the court upon the petition and the bills of ex- 
change and the endorsements thereon. The court gave judg- 
ment for the plaintiff for $15,888 96, which sum includes fif- 
teen per cent. damages, and interest on the petanipet sum, and 
damages at ten per cent. 

NM. D. & G. P. Strong, for appellants. 

I. The recovery of fifteen per cent. damages, under the 
statute of California, was contingent upon the part of the re- 
sidence of the drawers being east of the Rocky mountains ; 
and there is no allegation or proof of that fact; nor is it a 
fact of which the court could take judicial notice. (1 Greenl. 
Ev. 4, 5, 6.) 

II. The answer having been withdrawn, the case stood as 
upon a default; and the existence of the California statutes, 
alleged in the petition of plaintiff, the amount of damages and 
interest claimable under those statutes should have been proven. 





4 AG ff. 
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The default was no confession of the amount claimed. No such 
proof was exhibited. 

III. The bill was payable in Missouri, and the plaintiff was 
entitled to such interest only as is payable under the laws of 
Missouri. (19 Mo. 651; Story’s Conf. of Laws, § 291; 2 
Kent, 457.) 

IV. The rate of damages, under the circumstances of this 
case, are controlled by the laws of Missouri; Missouri has 
legislated upon the whole subject of damages upon bills of ex- 
change ; and this legislation, so far as our own citizens are 
concerned, is exclusive ; otherwise, the holder of a bill might 
recover under the laws of both states. : 

T. Polk, for respondent, cited 1 Mo. 343; 15 Mo. 619; 
4 7T. R. 275; 2 Tidd’s Prac. 824-5; 17 Mo. 56; 19 Mo. 
33, 125; 18 Mo. 476, 479; 18 Mo. 604; Story’s Conf. of 
Law, 261, 241. 


Scott, Judge, delivered the opinion of the court. 


1. The answer of the defendants having been withdrawn, whe- 
ther we regard the judgment taken as one by default, or a 
cognovit actionem relicta verificatione, the same result fol- 
lows. (Sellon’s Prac. 373; 5 Wend. 184.) They both are 
an acknowledgment of the count. A default admits the tra- 
versable allegations in the declaration. The laws of California 
regulating the damages on bills of exchange and the rate of 
interest are alleged to be in existence. They are traversable 
facts, and were in fact traversed. The withdrawal of the plea, 
then, was an admission of them. 

2. The courts will take notice that the state of Missouri is east 
of the Rocky mountains. In the case of Peyroux v. Howard 
& Varion, (7 Pet. 342,) the Supreme Court of the United 
States remarked that it can not certainly bé laid down as a 
universal or even as a general proposition, that the court can 
judicially notice matters of fact. Yet it can not be doubted 
that there are many facts, particularly with regard to geogra- 
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phical positions, of such public notoriety, and the knowledge 
of which is to be derived from other sources than parol proof, 
which the court may judicially notice. Thus in the case of the 
United States v. La Vengeance, (3 Dall. 297,) the court judi- 
cially noticed the geographical position of Sandy Hook ; and it 
may certainly take notice judicially of like notorious facts, as 
that the bay of New York, for instance, is within the ebb and 
flow of the tide. 

3. As to the damages to be recovered against a drawer on a 
dishonored bill of exchange, the law seems to be settled, that, 
upon a foreign bill returned, the drawer pays the damages al- 
lowed b¥ the law of the place where the bill was drawn. (2 
Kent, 459 ; Story’s Conf. of Law, 307.) In Allen v. Kem- 
ble, (6 Moore P. C. R. 314,) the court say, ‘* The drawer, by 
his contract, undertakes that the drawee shall accept, and shall 
afterwards pay the bill, according to its tenor, at the place and 
domicil of the drawee, if it be accepted generally. If this 
contract of the drawer be broken by the drawee, either by non- 
acceptance or non-payment, the drawer is liable, not where the 
bill was to be paid by the drawee, but where he (the drawer) 
made his contract, with the interest, damages and costs, as the 
law of the country where he contracted may allow. In every 
case of a biil drawn in one country upon a drawee in another, 
the intention and agreement are that the bill shall be paid in 
the country upon which it is drawn. But it is admitted that, 
if the payment be not so made, the drawer is liable according 
to the laws of the country where the bill was drawn, and not of 
the country upon which the bill was drawn.” To the same effect 
is the case of Gibbs v. Fremont, (20 Eng. Law & Eq. 558 ; 
Story’s Conf. of Laws, § 315.) After bills are accepted, they 
are to be governed by the law of the place where they are pay- 
able. The other judges concurring, the judgment is affirmed. 
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ABRAHAMS ef al., Plaintiffs in Error, v. KRavTLER, Defendant 
in Error. 


1. A person who, building upon his own land, makes use of the wall of an 
adjoining proprietor, does not thereby render himself liable for one half the 
cost of such wall; if any injury has been sustained, the appropriate reme- 
dy is an action for damages resulting from such injury. 


Error to St. Louis Circuit Court. 


Knox § Kellogg, for plaintiffs in error. 
Hudson § Thomas, for defendant in error. 


Scott, Judge, delivered the opinion of the court. 


It does not appear from any thing contained in the record 
whether the wall, the half of whose value is sued for, stands on 
the dividing line between the plaintiffs and defendant, or whe- 
ther it is entirely on the land of the plaintiffs. Nothing ap- 
pearing on the subject, we must take it that the builders of the 
house occupied by the plaintiffs were not trespassers, and built 
upon their own land. If this be so, even then we do not see 
the principle on which the plaintiffs seek to make the defendant 
liable for one half of the cost of their wall. If the principle 
insisted upon be a correct one, then the use of the wall of the 
plaintiffs by the defendant, as a wall for his house, for any, 
no matter how short a time, would render him liable for half 
the cost of it. Though the wall might be an old one, in use for 
a great many years, yet, if one afterwards uses it, he will be lia- 
ble for one half of the original cost. There may be statutes 
in England and in some of the the United States which give an 
action like the present against one who uses the wall of an- 
other as a party-wall ; but we have found no case at common 
law which furnishes a ground for an action like this. If one’s 
wall is used by another to his injury, he may undoubtedly have 
an action for such injury. The case of Rankin v. Charless 
(19 Mo. 490) contains a recognition of this principle. But if 
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one of two adjoining proprietors puts a structure on his land, 
from which his neighbor derives a benefit, without any injury to 
the owner of the structure, we know of no case which gives an 
action under such circumstances. If one makes use of his neigh- 
bor’s fence as a part of his enclosure, committing no trespass 
and doing no injury, will an action lie against him for half the 
cost of the fence? The want of generosity in such conduct is 
a matter with which the law has nothing to do. If the plain- 
tiffs have sustained any injury by the conduct of the defen- 
dant, his redress is an action for damages resulting from such 
injury. If the injury committed amounts to a nuisance, the law 
furnishes an appropriate remedy. The other judges concur- 
ring, the judgment will be affirmed. 


Harvcastie e¢ al., Plaintiffs in Error, v. Fisuer ef al., GAR- 
NISHEES OF MupGett & James, Defendants in Error. 


1. The omission of an assignee, in the case of a voluntary assignment for the 
benefit of creditors, under the act concerning voluntary assignments (R. C. 
1845, p. 127), to file an inventory, give security, or to discharge any other 
duty imposed by said act, can not destroy the rights of the creditors under 
the assignment. 

2. Although it may be attempted by an assignment for the benefit of creditors 
to secure one or more fictitious and fraudulent claims, neither the assignee 
nor the other creditors being cognizant of the fraud, this will not render 
the assignment ineffectual in favor of such other creditors; the assignment 

: will in such case be held void as against the fraudulent claimant, and good 
in favor of the honest creditors. 

3. The effect of impeaching such a claim by reason of fraud is that the share 
of the fund, that would otherwise be appropriated to its payment, sinks into 
the residue for the benefit of those creditors who are entitled to the residue 
by the terms of the deed of assignment; an attaching creditor, who sum- 
mons the trustees as garnishees, can not be allowed to stand in the place of 
the excluded claimant and take his share of the fund. 


Error to St. Louis Court of Common Pleas. 


On the 1st of October, 1853, plaintiffs commenced a suit by 
attachment against Mudgett & James, averring in their affida- 
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vit, as grounds for the attachment, that the defendants had 
fraudulently conveyed and assigned their property and effects 
so as to hinder and delay their creditors. In the month of Oc- 
tober, 1853, the respondents were summoned as garnishees of 
said Mudgett & James. At the return term of the writ, Mudg- 
ett & James filed a plea in abatement to the affidavit for the 
attachment, and afterwards, in February, 1856, on a trial be- 
fore a jury, the issue made by the plea in abatement was found 
for the plaintiffs. On the lst of March, 1856, the plaintiffs, 
by leave of court, filed amended allegations and interrogatories 
against the defendants, as garnishees of Mudgett & James, in 
substance as follows: That Mudgett & James were partners, 
doing business as dry goods merchants in the city of St. Louis, 
from January, 1850, until 27th September, 1853; that they 
had contracted partnership debts for goods, wares and mer- 
chandise to the amount of $60,000, up to 29th September, 
1853 ; that they then had, in tangible stock and property, about 
$40,000 in value; that Mudgett & James, designing to cheat 
and defraud certain of their creditors, made a deed of trust 
dated 27th September, 1853, and thereby conveyed all their 
said tangible property and their notes and accounts to defen- 
dants in this case, Hickman and Fisher. The allegations set out 
at length the said deed to the defendants. This deed, dated 
27th September, 1853, acknowledged and duly recorded on the 
next day, was made by Mudgett & James to the defendants as 
parties of the second part, and Morris L. Holland & Co., Wil- 
liam Mudgett, jr., of Rochester, Mrs. Elizabeth C. Chadwick, 
the plaintiffs, and many other persons as parties of the third 
part, in consideration of the debts and trusts therein named, 
and ten dollars paid to Mudgett & James by defendants. It 
conveyed, transferred and sold to the defendants all the goods 
of Mudgett & James, the fixtures in the store-room, their un- 
expired lease, all evidences of debt, accounts, &c., and insur- 
ance stock, in trust, to pay the debts therein named and expen- 
ses of the trust, in the order and according to the classification 
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mentioned. The trustees were required to take immediate pos- 
session of every thing conveyed, and were authorized to dispose 
of the merchandise in the usual manner, by sale, at retail or 
otherwise, as might seem to them best for the interest of the 
beneficiaries. Whatever remained undisposed of on the 15th of 
March, 1854, the trustees were required (unless in their opin- 
ion it was proper to do so sooner) to advertise for thirty days, 
and sell at auction, on these terms: for all sales under fifty 
dollars, cash, and for sums over that amount a credit of sixty 
days, secured by negotiable notes, with approved endorsers. 
The deed was also signed by Hickman and Fisher. The plain- 
tiffs, in their allegations, further alleged that upon the execu- 
tion of said deed, a formal delivery of the possession of the 
goods in the store of Mudgett & James was made to the gar- 
nishees, and the garnishees immediately employed Mudgett & 
James to act as their clerks and agents to take an account of 
stock, and to sell off the goods, wares and merchandise con- 
veyed by said deed ; that Mudgett & James, being so employ- 
ed, proceeded to scll said merchandise at their old stand for 
about four and a half months, for cash and upon credit, the 
proceeds of which sales were regularly paid to said Hickman and 
Fisher ; that Hickman and Fisher knew nothing of the fraudu- 
lent design of Mudgett & James, and that they have no other 
right, title, claim or property in the said goods, credits and 
effects transferred to them by Mudgett & James than they ac- 
quired by said deed ; that the deed was executed and delivered 
by Mudgett & James, then being in failing circumstances, with 
the intent to hinder, delay and defraud their then existing cred- 
itors, among whom were the plaintiffs in this writ, by providing 
therein for the fraudulent preference and payment out of said 
property and effects of the debts, alleged to be fraudulent, of 
Charles Miller for $1515, of Wm. Mudgett for $12,655, and 
of Elizabeth Chadwick for $3187, as preferred claims, to be 
paid before the payment of the principal part of their partner- 
ship debts subsequently named in said deed ; that the demands 
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of Miller, Mudgett and Chadwick were and are fraudulent and 
void, and not due or owing by Mudgett & James in whole or 
in part; that the plaintiff never assented to said deed ; that 
Hickman and Fisher never filed ary inventory, nor gave any 
bond, nor did any act required by the act of the general assem- 
bly concerning voluntary assignments, nor in any way treated 
said deed, or the property therein conveyed, as within the pro- 
visions of said act. 

The garnishees demurred to the allegations and interrogato- 
ries, and the demurrer was sustained. 

B. 4. Hill, Krum & Harding and J. R. Shepley, for 
plaintiffs in error. 

I. The instrument in which Hickman and Fisher were trustees 
is not of that class of conveyances included to be provided for 
by the act concerning assignments. 

II. Even if the instrument is within the description mentioned 
in the first section of the assignment act, yet as the parties to 
it have never treated it as such, and said trustees have never 
performed any of the requirements of that act, they can not 
invoke the aid of that act to prevent a recovery. 

III. At least the plaintiffs are entitled to recover from the 
garnishees so much of the funds in their hands as would 
have come by the provisions of the conveyance into the hands 
of the fraudulent creditors. 

Glover & Richardson, for defendants in errror. 

I. The deed was supported by a valuadle consideration. 
(Gates v. Labeaume, 19 Mo. 27; Halsey v. Whitney, 4 Ma- 
son, 214; Lawrence v. Davis, 83 McLean, 178; Burrill on 
Assignments, 219.) 

II. The deed in this case is in all essential particulars like 
the deed of Claverdetscher directly in question in the case of 
Gates v. Labeaume, 19 Mo. 17. 

III. The plaintiffs having conceded that the trustees were 
ignorant of any fraudulent intent on the part of Mudgett & 
James, and the deed having been made for a valuable consi- 
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deration in law, the fraud of the grantors can not be imputed 
to the grantors, and they were not liable to the process of gar- 
nishment. 

IV. The other creditors named in the deed whose demands 
were not assailed, had an interest in tle deed being sustained, 
and their rights ought not to be prejudiced by the fraudulent 
purpose of Mudgett & James in re erence to any other persons 
not real creditors. 

V. If the deed was valid and operative when it was execu- 
ted and delivered, its character could not be changed after- 
wards by any act of the makers or the trustees. On the de- 
livery of the deed, the beneficiaries in it acquired rights which 
neither the grantors or grantees could affect, and neither their 
acts nor omissions could disturb rights already vested. (10 
Mo. 27; Burrill on Assignments, 401.) 

VI. There is nothing in the argument that the assignees did 
not comply with the requisitions of the law after they accepted 
the trust. (See sections 23 and 24.) 


LeEonarD, Judge, delivered the opinion of the court. 


1. The deed falls within the provisions of our act concerning 
voluntary assignments, and we must treat it as such in deter- 
mining the present controversy. ‘The omission of the assignee 
to file an inventory and give security, or to discharge any 
other “duty imposed upon him by the statute, can not affect the 
rights of the creditors ; and we are not at liberty, from any 
thing now before us, to presume that the creditors themselves 
have abandoned the assignment, and left the property embraced 
in it to be the subject of a general scramble among the credi- 
tors. 

2. Three of the supposed debts provided for in the deed, and 
which were to be paid first and in preference to the great mass 
of the debts, are admitted by the demurrer to be fictitious 
claims fraudulently put into the assignment by the contrivance 





OCTOBER TERM, 1856. 





Hardcastle v. Fisher. 





of the grantor and these supposed creditors, but without the 
concurrence or knowledge of the assignees or the other credi- 
tors. We think it pretty well settled by the course decision 
in this state in reference to a voluntary assignment, that the 
fraud of one or more of the creditors does not defeat it alto- 
gether and render it wholly ineffectual in favor of the others ; 
and we are not disposed, after reconsidering the matter, to 
change the course of adjudication upon this subject. The 
courts of Virginia, North Carolina and Alabama have taken 
the same view; (Anderson v. Hooks, 9 Ala. 704; Sewall v. 
Henry, 5 Grattan, 31; Harris v. Graffenreed, 11 Iredell, 89 ; 
Brannock v. Brannock, 10 Ib. 428;) but in New York, the 
old rule—void in part, void in toto—seems to be adhered to 
and applied to these transactions. (Fiedler v. Day, 2 Sand. 
Sup. C. R. 596.) We think it, however, the part of wisdom, 
since the legislature have interfered in reference to these as- 
signments, to uphold them, rather than to defeat them by lend- 
ing too easy an ear to objections ; and that the better way to 
render them effectual in securing the effects of insolvent debt- 
ors to their creditors, will be to exclude the fraudulent claimant 
from any participation in the fund, by holding the assignment 
void as to him, and letting it stand in favor of honest parties. 

2. The attaching creditor, however, can not be allowed to 
stand in the place of the excluded claimant, and take his share 
of the fund. There is no legal principle upon which we can allow 
this. The impeached claim is extinguished by the fraud, so 
far-as any participation in the assigned effects is concerned, 
and the effect of this in reference to the other creditors is, that 
the share, that would otherwise have been appropriated to its 
payment, sinks into the residue for the benefit of those who are 
entitled to the residue by the terms of the deed. ‘The other 
Judges concurring, the judgment is affirmed. 
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RaNpDALts ef al., Defendants in Error, v. WiLson e¢ al/., Plain- 
tiffs in Error. 


1. A judgment against infant plaintiffs, appearing by attorney, may be recall- 
ed or set aside on motion of such plaintiffs, although at the date of the 
judgment one of such infant plaintiffs may have attained his majority. 

2. The judgment being entire, must be recalled and set aside as to both plain- 
tiffs. 

3. After the judgment is recalled, the suit may be dismissed. 


Error to St. Louts Circutt Court. 


Geyer & Dayton, for plaintiffs in error. 
Todd & Krum, for defendants in error. 


Ry.anpD, Judge, delivered the opinion of the court. 


Evermant E. and Emerine A. Randalls instituted their suit 
in the St. Louis Circuit Court for the April term, 1851, thereof, 
against John Wilson and James Harrison for setting aside a 
deed of conveyance of land, and vesting the title thereof in 
them, and restoring the possession thereof to them. Wilson 
was not summoned, and did not appear; and as to him the 
suit was discontinued. Harrison was summoned and answered, 
and the cause was heard March 1, 1853, and judgment render- 
ed for Harrison, with costs against the plaintiffs below. The 
suit was instituted and prosecuted to judgment by plaintiffs be- 
low, by their attorney only. On the Tth day of March, 1854, 
the plaintiffs below filed their motion in the court below that said 
judgment be recalled on the ground that when said suit was in- 
stituted both the plaintiffs below were minors, and that one of 
them, Emerine A., was a minor when said judgment was ren- 
dered, and still is, and married to Henry Ashbrook, who ap- 
peared with her in this proceeding, of which allegations affida- 
vits were filed for proof and were admitted to be true. Har- 
rison appeared and opposed this motion, which, upon being 
heard by the court, was sustained, and the said judgment was 
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recalled. Harrison excepted, and brings this case to this court 
by writ of error. 

From the statement made above, it will be seen that the rul- 
ings of the court below, in recalling the judgment, first herein 
rendered in favor of the defendant below (Harrison), and also 
in permitting plaintiff below to dismiss the suit, are the matters 
now presented for the decision of this court. The questions 
involved have heretofore been before this court, and have been 
decided. In Powell v. Gatt, (13 Mo. 458, ) it was held that a 
judgment against an infant defendant, who appears by attor- 
ney, may be set aside upon motion made after the infant has 
become of age. In this case of Powell v. Gatt, the judgment 
was rendered in 1841, and the motion to set aside in 1847. 
The court held that there was no limitation to be found in our 
statute book to a proceeding to correct a judgment of law 
founded upon an error of fact; and that the error in this case 
was anerror not of law but of fact. Here, in the case now 
before us, the judgment, which was recalled and held for naught, 
was against an infant plaintiff, who sued by attorney. In the 
case of Powell v. Gatt, it was against an infant defendant, who 
appeared by attorney. The rule is the same as to judgments 
against infants who appear by attorney. Such judgments, 
whether against an infant plaintiff or infant defendant thus ap- 
pearing, are erroneous, and will be recalled and held for naught 
on motion, A judgment zn favor of an infant, after verdict 
or by default, who appeared by attorney, would not be consi- 
dered erroneous in England since the statute of 21 James I, 
ch. 13, sec. 2; and 4 Ann, ch. 16, sec. 2. 

In this case now before us, the judgment was rendered 
against the plaintiffs, who commenced and prosecuted their suit 
by attorney. At the date of the judgment, one of the plaintiffs 
had obtained his maturity; the other was married, but still a 
minor. Now this judgment against the minor being erroneous 
was, on motion, properly recalled by the court below, and held 
for naught ; and, as the judgment here was an entire thing, it 
could not be recalled against one, and at the same time stand 
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good against the other; it must be recalled as to both. This 
point was so ruled in the case of Rush et al. v. Rush et al. (19 
Mo. 441.) Where a judgment is entire, it must be affirmed or 
reversed entirely. It can not be split up and affirmed as to 
some, and reversed as to others against whom it had been ren- 
dered. (12 John. 434; 5 Wend. 161.) 

Upon the whole, then, the record presents no error, and the 
judgment of the court below must be affirmed. After the judg- 
ment below had been recalled and held for naught, the plaintiffs 
(Randalls) had the right to dismiss the suit ; at least it is such 
an act as the defendant Harrison has no right to complain of. 
Let the judgment be affirmed ; the other judges concurring. 


WarrEN, Respondent, v. PatMeEr ef al., Appellants. 


1. A pork packer engaged to examine, salt, brine, repack, and brand a lot of 
meat, and to “guarantee New Orleans inspection ;” held, this agreement 
amounted to a guaranty that the pork should pass inspection in New Or- 
leans as branded by the packer. 


Appeal from St. Louis Court of Common Pleas. 


It is thought unnecessary to set forth the facts more fully 
than they appear in the opinion of the court. 

J. A. Kasson, for appellants. 

Glover & Richardson, for respondent. 


RyLanD, Judge, delivered the opinion of the court. 


The contract, for the breach of which this action was brought, 
was a contract by a pork packer that the meat should pass New 
Orleans inspection. For the defendant, it was insisted among 
other things that the damage was occasioned by secret defects 
in the meat, and that the guaranty did not extend to such de- 
fects, and that it was a question for the jury and not for the 
court whether the guaranty extended to such defects. 
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There was a trial by a jury and a verdict for the plaintiff, 
and judgment thereon. The following instructions were given 
on the motion of plaintiff: ‘¢1. If the jury find that the de- 
fendants made the contract of guaranty mentioned in the plain- 
tiff’s petition, and the pork, packed by the defendants under 
such contract of guaranty, was by the plaintiff shipped to New 
Orleans in such time as was contemplated by the parties, and 
was there submitted to inspection without unreasonable delay, 
and on such inspection was found and reported by the proper 
officer to be deficient in quantity or defective in quality accord- 
ing to the brands put upon it by the defendants, then the plain- 
tiff is entitled to recover in this action, 2. Although the jury 
may find that, by the usual course of business, when pork is 
sold or unpacked under a contract of guaranty that it shall 
pass the New Orleans inspection, it is implied that the pork, 
shall be shipped without unnecessary delay, yet, if in this 
case the defendants agreed with the plaintiff to repack his pork 
and guaranticd that it should, when so repacked, pass the in- 
spection at New Orleans, and it was understood between the 
parties at the time, or before making the contract, that the pork 
should not be shipped for several months, then it is no defence 
to the defendants that the pork was not shipped sooner. 3. 
That if the jury find that the defendants agreed to guaranty 
that the pork, when repacked by them, should pass inspection 
at New Orleans according to the brand they should put on it, 
then it is no excuse for them that the meat was defective when 
they put it up.” 

The court, on its own motion, gave the following: ‘¢ 4. If 
the jury find that no time during which the pork should pass 
inspection in New Orleans was understood by the parties or 
agreed upon by them, then the time is to be determined by the 
usages of trade, and limits the period during which defendants’ 
liability on the guaranty continued, if they find a guaranty to 
pass inspection in New Orleans was made by the defendants.” 

The following instructions were given, on motion of defen- 
dants: ‘¢5. If the jury find from the evidence that a guaranty 
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was in fact made by the defendants that the pork should be 
packed to pass inspection at New Orleans, they are instructed 
in that case, that, if no usage of trade is proved to the contrary, 
and no other time of inspection understood between the parties, 
it was implied as a condition thereof that it should be sent for- 
ward by the plaintiff and inspected in New Orleans in a reason- 
able time after packing. 6. And if they further find that the 
inspection did not take place within a reasonable time, consi- 
dering the season of the year and the other circumstances in 
evidence, then the defendants would be discharged from all lia- 
bility under said guaranty, if any was made, and they will find 
for the defendant. 7. It is for the jury to consider, under the 
circumstances in evidence, whether, if such an absolute guaran- 
ty as is here relied upon was made, it was intended to cover the 
weight of the pork at New Orleans as well as the quality, and 
whether the plaintiff was at all damaged by the alleged too 
light weight put in the barrels at the time of the repacking, if 
such was the fact.” 

The court refused to give the following instructions asked 
by defendants : ‘¢1. The jury are instructed, that, if the receipt 
offered in evidence by the defendants was executed by them and 
offered to the plaintiff or his agents from them, in connection 
with the transaction in question, and contained the agreement, 
all prior conversations touching said contract are to be consi- 
dered as waived, and the said receipt alone is to be relied on as 
showing what the contract between the parties was, and as 
containing the whole agreement. 2. If the jury find from the 
evidence that a guaranty was in fact made by the defendants 
that the pork should be packed to pass inspection at New Or- 
leans, they are instructed in that case that it was implied as a 
condition thereof that it should be sent forward by the plaintiff 
and inspected in New Orleans in a reasonable time after the 
packing ; and if they further find that the inspection did not 
take place within a reasonable time, considering the season of 
the year and the other circumstances in evidence, then the de- 
fendants would be discharged from all liability under said guar- 
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anty, if any was made, and they will find for the defendant. 
3. The jury are further instructed, that, if the damage in ques- 
tion, or any part thereof, was owing to inherent defect in the 
pork, or in the curing, which developed itself subsequently to 
the packing, or was the result of exposure, or any cause other 
than defective packing, the defendants are not responsible 
therefor. 4. And the burden of proof is upon the plaintiff to 
satisfy your judgments whether any and how much cf said 
damage is chargeable upon the bad packing.” 

This was a contract not reduced to writing by the parties, but 
a witness was called by them to hear and witness what it was. 
This witness immediately reduced the contract to writing for his 
own benefit. The substance and material points were marked 
down as a memorandum for the witness, should he be called on 
to prove it. This memorandum is as follows: ‘* Whitaker & 
Palmer agree to dray Warren’s pork for 224 cents per load of 
5 bbls. ; examine, salt, brine, repack, brand, and guarantee 
N. O. inspection—mess pork, 40 cents per bb].—no storage, one 
month; 23 cents per bbl. the second and succeeding mo’s—any 
new packages required, charge no more than cost. April 
14th, 751.” 

The instructions given on the motion of plaintiff, as copied 
above, are, in the opinion of this court, correct. These in- 
structions embody the law arising on the case hypothetically 
put, and the defendants were not and could not be injured by 
them. The contract was not to guaranty the pork to be of any 
particular quality or grade. It was the duty of the packers to 
brand the proper quality and weight on the barrels. This was 
completely in their power, and to do this was the contract, so 
that the same should pass the New Orleans inspection, The 
contract did not require them to guaranty that the meat should 
be good, no matter what its quality was, but to examine, salt, 
brine, repack and brand, and then guaranty that the same 
should stand New Orleans inspection, as thus examined, salted, 
brined, packed and branded. For instance, a barrel was brand- 
ed as ‘‘ prime, 200 Ibs. ;”? now when inspected in New Orleans 





ST. LOUIS. 





Warren v. Palmer. 





the guaranty was that it should pass as ‘‘ prime’’ and have 200 
Ibs. This contract therefore was not to make any particular 
guaranty of any particular quality. The defendants then had 
it in their power so to repack and brand as that the pork should 
answer to its marks or brands—should stand inspection in New 
Orleans. 

The instructions given for the defendants called to the mind 
of the jury the extent of the guaranty. The contract was a 
parol one, and the terms and extent were in some measure to be 
found by the jury, and the second instruction given for defen- 
dants left this fact to be found by them. Chief Justice Gib- 
son said, in Sidwell v. Evans, (1 Penn. 386,) ‘ that the con- 
struction of written evidence is for the court, and of parol evi- 
dence for the jury, and that an admixture of parol with writ- 
ten evidence draws the whole to the jury, are principles which 
appear everywhere in our books.” ‘‘ The interpretation of writ- 
ten contracts is for the court, but where the matter rests in 
words, and the intention of the parties is to be ascertained from 
what they have said and done, it is a question for a jury.” 
(Halbert v. Halbert, 21 Mo. 284.) The instructions refused we 
consider were properly rejected. The first one is obviously 
bad. There is no pretence that the receipt contained the 
agreement as made by the parties, for there is no proof that 
plaintiff ever saw it, or that it was ever out of the defendants’ 
possession. It was not given or intended to be given for that 
purpose. The agreement was witnessed by the person called 
for that purpose, and he made a memorandum of it. The se- 
cond instruction was substantially already given to the jury, 
and the third was properly refused because it assumed the lia- 
bility of the defendants to rest alone on a defective packing of 
the pork. 

We have carefully looked through this voluminous record, 
and find no error upon the whole calling for a reversion of the 
judgment below. Let the judgment be affirmed; the other 
judges concurring. 
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KINNEAR, Respondent, v. JoNEs, Appellant. 


1. Where a suit is commenced before a justice of the peace to enforce a 
claim for work and labor against a contractor, also a lien against the build- 
ing, and the suit as against the owner of the building is commenced out of 
time, and no judgment is rendered by the justice in regard to the enforce- 
ment of the lien; held, that the St. Louis Law Commissioner’s Court has 
jurisdiction of an appeal taken in such case by the contractor from a judg- 
ment rendered agaiust him by the justice. 


Appeal from St. Louis Law Commissioner’s Court. 


Lewis and Henning, for appellant. 
P. E. Bland, for respondent. 


Ry.anD, Judge, delivered the opinion of the court. 


This was a suit brought by Kinnear against Jones before 
Mann Butler, Esq., a justice of the peace, for work and labor 
done by Kinnear as a bricklayer in the employment of said 
Jones on a brick building situated in the city of St. Louis, and 
owned by J. B. Ghio. The account was for twelve and a half 
days’ work, at $2 50 per day, amounting to $31 25. 

Kinnear filed his account, describing the building, and stat- 
ing the work and price done by him for Jones, with the clerk 
of the Circuit Court of St. Louis county, on the 12th of July, 
1853, and gave notice on the 9th of July, 1853, to Jno. B. 
Ghio, the owner of the building, of his claim and intention to 
hold the lien on it for the said work and labor, amounting to 
$31 25. The work was done, as stated in the account, be- 
tween the 23d day of March and the 10th day of May, 1853. 
The justice issued his summons against said John B. Ghio 
also, to answer the complaint of Kinnear on a lien filed for the 
same account on which Jones was sued; and the justice’s tran- 
script embraces the two different actions—there being two dif- 
ferent writs of summons—one against Jones on the account for 
work and labor done, and the other against Ghio for the same 
account, but to enforce the lien against his building, on which 
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the work had been done ; and all the difficulty in the case arises 
from the confusion consequent upon this state of the justice’s 
transcript. However, nothing further appears upon the tran- 
script against Ghio than the summons and its return executed 
by the constable. There is no judgment, one way nor the 
other, so far as it respects Ghio. The parties—that is, Kin- 
near and Jones—appear before the justice on the 14th of No- 
vember, and by consent the cause was continued until the 19th 
of the same month, when they appeared again and submitted 
the cause to the justice, who rendered judgment for the amount 
of the account for the plaintiff. The defendant appealed to 
the Law Commissioner’s Court, where he moved the court to 
dismiss the suit; which was overruled. The plaintiff then 
moved to dismiss the appeal because the Law Commissioner 
had no jurisdiction ; the suit being for a lien against a building, 
should have been taken by appeal to the Land Court and not 
to the Law Commissioner’s Court. This motion was sustained, 
and the appeal was dismissed. The appellant excepted, and 
brings the case here by appeal. 

From the record, there seems to have been some omission in 
regard to the case against Ghio. It does not appear to have 
been adjudicated. More than ninety days had elapsed after fil- 
ing his lien before the plaintiff commenced his action against 
Ghio. This was in the face of the statute allowing the lien, 
which declares that all actions under it shall be commenced 
within ninety days after filing the lien, &. (St. Lovis Lien 
Law, Sess. Acts, 1843, p. 88.) Here, the suit did not begin 
within the ninety days. The account was filed as a lien on the 
12th of July, and the summons issued on the 28th October, 
1853. However, it does not appear to have been adjudicated 
upon by the justice. The judgment rendered was against 
Jones, the debtor; the appeal is taken by Jones, the debtor ; 
and there does not seem to be the least ground to object to the 
jurisdiction of the Law Commissioner in regard to the appeal 
taken to his court. There is no judgment in regard to any 
lien, nor any attempt to enforce the lien in the case that was 
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tried before the justice. The lien part of it was never before 
the Law Commissioner. Ghio has nothing to do with the case. 
It is a mere personal action against Jones, and the judgment a 
mere personal judgment. It was, therefore, in the opinion of 
this court, error for the Law Commissioner to dismiss the ap- 
peal. The judgment below is reversed, and the cause remanded 
for further proceedings. Judge Leonard concurring. 


Harry, Respondent, v. McAutirr, Appellant. 


1. Where a party appealing from a justice of the peace to the St. Louis Land 
Court fails to pay the jury fee and file the tra: script, the court may, upon 
the appellee’s filing a transcript and paying the fee, affirm the judgment 
of the justice. 

2. Willi v. Peters, 11 Mo. 395, affirmed. 


Appeal from St. Louis Land Court. 


Hart & Jecko, for appellant: 

M. L. Gray, for respondent, cited Sess. Acts, 1847, p. 
69; R. C. 1845, p. 244; Hardison v. Steamboat Cumberland 
Valley, 138 Mo. 226; Gordon v. Scott & Mudge, 15 Mo. 249 ; 
11 Mo. 214; 18 Mo. 410; 19 Mo. 239; R. C. 1845, p. 
826, 828; Hull v. Dowdall, 20 Mo. 359; 5 Mo. 248; 5 
Mo. 323. 


RyLaND, Judge, delivered the opinion of the court. 


The principle decided in this case is the same as that hereto- 
fore determined in this court in the case of Hardison v. Steam- 
boat Cumberland Valley (13 Mo. 226); also in the case of 
’ Gordon v. Scott & Mudge (15 Mo. 249). We see no reason 
to change these decisions. The Land Court stands in the same 
situation, in regard to appeals properly in its jurisdiction, as the 
Circuit Court and St. Louis Court of Common Pleas do in re- 
gard to appeals properly allowed to be taken to them. 
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The complaint in this case, if it could be allowed to the de- 
fendants to file their motion in arrest, is good and sufficient, 
and comes fully within the principle laid down by this court in 
the case of Willi v. Peters (11 Mo. 396). 

The judgment of the court below must be affirmed ; the other 
judges concurring. 


JOUNSON’s ADMINISTRATORS, Respondents, v. SreaMBoAT ARA- 
BIA, Appellant. 

1. Where a slave is lost overboard and drowned in consequence of being, 

without the permission of his master, put to work * wooding” by the offi- 


cers of a steamboat, upon which he was being transported, the steamboat 
will be liable for the loss. 


Appeal from St. Louis Court of Common Pleas. 
The facts sufficiently appear in the opinion of the court. 


Hudson § Thomas, for appellant. 
H. Hitchcock, for respondents. 


LEONARD, Judge, delivered the opinion of the court. 


The jury were very properly instructed as to the law of the 
case. ‘The slave was being transported on the defendant from 
Kentucky to St. Louis, and during the voyage an officer of the 
boat put him to ‘* wooding” without his master’s permission, 
and while so engaged he fell overboard and was drowned. The 
court directed the jury that if the boy were lost through the 
carelessness or unskillfulness of the officers or crew of the boat, 
or that, if an officer of the boat, without the master’s permis- 
sion, put the boy at work, and he was lost while he was so en- 
gaged and in consequence thereof, the defendant was liable ; 
but that he was not liable on the latter ground, if the work did 
not contribute to his death. In Garneau y. Herthel, (15 Mo. 
192,) this court decided that a person, who employs the slave 
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of another, without the master’s permission, to perform labor 
for him which exposes the life of the slave to danger, must bear 
the consequences of such engagement; and if the slave be 
killed by the effect of the business or employment, in which he 
has been engaged without his master’s permission, the person 
so employing him must pay his value to his master. The cor- 
rectness of this proposition can not be questioned, and it was 
sufficient for the case then before the court. But the law goes 
further, and accordingly in the present case the court below 
put the defendant’s liability upon the ground that the slave 
was lost in consequence of the work to which he had been 
wrongfully put by the defendant’s officers ; and this is the cor- 
rect ground. A party’s liability, in such a case, is founded 
upon his own wrong in putting another’s slave at any work 
without the owner’s permission, which justly subjects him to all 
the loss resulting from the employment. 

All the defendant’s instructions that were proper to be given, 


were embraced in those the court gave. There is no error in the 
record, and the judgment must be affirmed. 


BruEGGEMAN ef al., Plaintiffs in Error, v. JURGENSEN, De- 
fendant in Error. 


1. There is no equity for specific performance of a contract to convey land 
where the party against whom such equity is asserted has rendered a speci- 
fic execution on his part impossible by conveying said land to a third per- 
son. 

2. The heirs of an intestate can not be joined as parties plaintiff with the 
administrator in a suit for the recovery of damages for the breach of a 
contract to convey land to such intestate. 


Error to St. Louts Land Court. 


Plaintiffs, the administrator, and heirs of one Brueggeman, 
deceased, set forth in their petition a contract entered into by 
defendant to convey certain real estate to plaintiff’s intestate. 
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The prayer of the petition is as follows: ‘‘ Plaintiffs therefore 
ask judgment for the specific performance of defendant’s 
agreement, and that he be compelled and decreed to make a 
reconveyance to the legal representatives of said Gerhard H. 
[plaintiffs’ intestate] of the property above described.” It 
appeared in evidence that the defendant had made a conveyance 
of the real estate in question to one Stahl. 


The court instructed the jury that plaintiffs were not entitled 
to recover. 


The following instructions asked by the plaintiffs were re- 
fused by the court: ‘¢1. The jury are instructed that to find 
for the defendant because he has sold the property, the jury 
must believe from the evidence that the deed of Jurgensen and 
wife to Christian Stahl was a bona fide sale of the property, 
and made for a valuable consideration. 2. The jury are in- 
structed that the deed of Jurgensen and wife to Christian 
Stahl is of no value, unless the jury believe from the evidence 
that it was made bona fide and for a valuable consideration. 
3. The jury are instructed that, if the jury believe from the 
evidence that defendant covenanted to convey to Gerhard H. 
Brueggeman the property in dispute; that said Gerhard H. 
Brueggeman is intestate, and plaintiffs his heirs ; that the con- 
ditions of the covenants to reconvey have been complied with 
by the plaintiffs ; that defendant, by a sale of the property of 
Christian Stahl, before the institution of this suit, has put it 
out of his power to comply with his covenant to reconvey, the 
jury will find for the plaintiffs such damages as the jury believe 
from the evidence the plaintiffs have sustained by the failure of 
defendant to comply with his bond.” 

4.3. & P. B. Garesché, for plaintiffs in error. 

Krum & Harding, for defendant in error. 


Scott, Judge, delivered the opinion of the court. 


This case stands on a non-suit, and we see no way in which 
the plaintiffs can be relieved from it. If we regard the suit as 
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one to enforce the specific performance of a contract to convey 
lands, the petition is so framed that such relief can not be 
granted. It appears from the record that the title to the lot 
which the plaintiffs would have conveyed to them, is not in the 
defendant. He has passed it away for a valuable consideration, 
and his vendee is not made a party to the suit. Whether that 
vendee is a bona fide purchaser, it is not necessary to inquire, 
as he is not before this court. It would be a vain thing, and 
the plaintiffs would not be at all advanced, to make a decree 
vesting the title of the defendant in them, when it appeared that 
all the title the defendant ever had has been conveyed to an- 
other. 

If we look upon the suit as one to recover damages for a 
breach of the covenant to convey, it is not free from difficulties. 
If it is an action to recover damages, the heirs of Brueggeman 
have no right to them. They can not have an action to recover 
damages for a breach of contract. The right to maintain such 
actions is in the executor or administrator alone. If the heirs 
were permitted to join in such actions, a confusion would en- 
sue which no court could disentangle. Parties should know 
what they are after before suit is brought, and frame their peti- 
tions accordingly. They can not expect to have a judgment 
without any regard to the pleadings in the cause. A large lati- 
tude is allowed in making amendments. If they will not have 
them made before they come to this court, there is no power 
here to relieve them from the consequences of such neglect. 

When it was ascertained that the defendant had conveyed 
away the lot in dispute, the plaintiffs might have amended their 
proceedings, and brought in the purchaser from the defendant 
asa party. Having failed to do this, they had no right to in- 
quire into the bona fides of his purchase. He was no party 
to the suit, and could not be affected by it. The court, there- 
fore, properly refused the plaintiffs’ first instruction, as it was 
designed to place before the jury the consideration of a subject 
wholly irrelevant. 

The second instruction asked by the plaintiffs was properly 
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refused, because it entirely omitted all consideration of the evi- 
dence in support of the allegation of a mistake in the covenant 
for the breach of which damages were sought to be recovered. 
The evidence clearly established the mistake, and the defendant 
was entitled to the benefit resulting from the correction of the 
error. 

The other judges concurring, the judgment will be affirmed. 


FiscnEr, Respondent, v. MEYER’s ADMINISTRATRIX, Appellant. 


1. A. executed a promissory note to B. and C., who endorsed the same, and 
the same was transferred to D.; A. at the same time executed a deed of 
trust to B. and C., to secure them against their liability upon said note. 
The trustee, under the deed of trust, took possession of the trust property, 
and the proceeds of the sale of the same were more than sufficient to pay 
the promissory note. They were not however applied to the payment 
thereof. Held, that whether D. had knowledge of the proceedings under 
the deed of trust or not, the liability of C. to D. was not thereby discharged. 


Appeal from St. Louis Court of Common Pleas. 


The following facts appeared in evidence on the trial of this 
cause. One Strattman sold a grocery store and stock to Klute 
and Meyer, who immediately sold the same to one Kleeburg, in 
accordance with a previous understanding to that effect. For 
the purpose of raising money to pay Strattman, Kleeburg ex- 
ecuted a promissory note for $800, which was endorsed by 
Klute and Meyer ; and the said $800 were advanced by Fischer, 
the plaintiff, to Kleeburg, and were by him paid to Strattman. 
At the time of the sale and the execution of the note aforesaid, 
Kleeburg executed a deed of trust of said grocery, and the 
stock of groceries therein, to secure Klute and Meyer against 
their liability as endorsers upon said note. The trustee, under 
this deed of trust, entered into possession of said trust pro- 
perty, and made a sale thereof, the proceeds of which were 
more than sufficient to pay said promissory note. The evidence 
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tended to show that the trustee tock possession and made the 
sale of the trust property at the request of Klute or of Klute 
and Meyer, and that the proceeds of the sale were paid over to 
said Klute. Said proceeds were not applied to the payment of 
the note held by plaintiff Fischer. The sale by the trustee 
took place before the maturity of said note. This suit was ori- 
ginally commenced on said promissory note against Kleeburg 
and against Klute and Meyer’s administratrix. The suit was 
dismissed as to Kleeburg and Klute. 

The following instructions were given by the court on its own 
motion: ‘¢1. Under the pleadings in this cause, the plaintiff is 
entitled to recover, unless the defendant has shown to the satis- 
faction of the jury that the said note had been paid to the 
plaintiff. 2. If the note sued on is the same mentioned in the 
deed of trust read in evidence, and if the trustee, acting under 
the direction of Klute and Meyer, took possession of the pro- 
perty described in the deed of trust before the maturity of the 
note, and sold the same, and either paid over the proceeds of the 
sale to Klute and Meyer, or retained the same, then the said 
note has not been paid to the plaintiff, and the defendant is 
liable. 8. If the jury find from the evidence that the said 
trustee took possession of said property, sold the same, and 
received the proceeds thereof, under the direction of and for 
the plaintiff, in order to pay the note sued on, and that the 
proceeds of said sale were sufficient to pay said note, then the 
defendant is not liable to the plaintiff in this action. 4. If the 
jury find for the plaintiff, they should assess the damages at 
the amount of the note, together with four per cent. added, and 
interest on the aggregate sum at the rate of six per cent. per 
annum from the 20th of November, 1854, to the present time, 
if said note was actually negotiable [7] after the same was ex- 
ecuted.”’ 

The defendant asked the court to give the following instruc- 
tions, which were refused: ‘¢1. If the jury find from the evi- 
dence that before the sale by Bertram Kribben, trustee, all of 
the debts secured by the deed of trust read in evidence, except 














ST. LOUIS. 





Fischer v. Meyer’s Adm’x. 





the note sued on, were paid, that the property mentioned in 
said deed of trust was sold by said trustee with the knowledge 
of the plaintiff, and that the amount realized from said trust 
sale was more than nine hundred dollars, the plaintiff can not 
recover in thiscase. 2. If the jury find from the evidence that 
Bertram Kribben, the trustee in the deed of trust read in evi- 
dence, with the knowledge and approbation of the plaintiff, sold 
the property described in said deed of trust, and as such trus- 
tee received the proceeds arising from said sale, and that the 
money so received by said trustee was sufficient to pay the cost 
of executing said trust, and the amount of indebtedness secured 
by said deed of trust, and [which] remained unpaid at the time 
of such sale, then they will find for the defendant.” 

S. H. Gardner, for appellant. 

Kribben, for respondent. 


Scott, Judge, delivered the opinion of the court. 


This may be a hard case on the defendant, but we see no 
cause of complaint that she has against the plaintiff. If those 
in whom her intestate confided have abused his confidence, that 
furnishes no reason why the plaintiff should be visited with the 
consequences of their misdeeds. The evidence in the case does 
not show that the plaintiff was in any way connected with the 
deed of trust. It was not given for his security, and he was 
in no way concerned with it. He relied on the defendant’s in- 
testate and Klute for the ultimate payment of his debt, and 
they took the deed of trust as their indemnity for the endorse- 
ment of the note of Kleeburg. If their indemnity has failed 
without the fault of the plaintiff, why should he be deprived of 
his debt? We do not see how the fact that Myer, the intes- 
tate, and Klute, were accommodation endorsers of Kleeburg, if 
they were such, affects this transaction. But they were inter- 
ested in the arrangement. They had purchased the grocery 
store of Strattan, and sold it immediately to Kleeburg ; and, 
to enable him to pay the debt they owed to Strattan, lent him 
their names as endorsers on the note given by Kleeburg to the 
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plaintiff for the money loaned to him, which is the note on 
which this suit is brought. 

Some stress was laid on the circumstance that the note was 
left with Kribben, the attorney of the plaintiff in this suit, and 
from that fact it is maintained that he was the attorney and 
agent of the plaintiffs, with full knowledge of all that was 
done in closing the trust under the deed. If the plaintiff had 
left the note with Kribben, we do not see how that can affect 
him. The note was not due; he could not have brought suit 
upon it; and if left with him it must have been as a mere de- 
positary. But Kleeburg says he left the note with Kribben, 
and it is afterwards found in the possession of another witness 
in the cause. So that all that was done in closing the deed of 
trust was done without the knowledge or consent of the plaintiff. 
Indeed, the plaintiff had no authority to interfere, for the deed 
was not made for his indemnity, although a state of things 
might have arisen which would have entitled him to the advan- 
tage secured by it to the endorsers of the note. 

With these observations we submit that the instructions given 
by the court below were not erroneous. The instructions asked 
by the defendant were properly refused. The knowledge of 
the plaintiff, even if he had any, which does not appear, of the 
proceedings under the deed of trust can not affect him. No- 
thing was done by the trustees and those secured by the trust 
but what they had a right to do by the terms of the deed. Had 
the plaintiff interfered and the debt been lost by such interfer- 
ence, the endorsers might have been discharged. The deed 
gave them power to have the property, if they deemed it advis- 
able, taken and sold for their security before the debt was due to 
the plaintiff. Having this power, we do not see how his appro- 
bation, had any been given, would have altered the case. The 
trustee and cestuz gue trust acted as they had a right to do, 
and having so acted,4f, by any means the proceeds of the trust 
sale were lost to the intestate of the defendant, the plaintiff 
can not be made the sufferer by it. There was no error in the 
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instruction as to the four per cent. damages, the note being 
in the terms of the statute, and having been endorsed. 

The final judgment for the costs was given against the plain- 
tiff; so all error on this score is taken away, whatever may 
have been previously entered on the record. 

The judgment is affirmed ; the other judges concurring. 



























City or St. Lours, Defendant in Error, v. CAFFERATA, Plain- 
tiff in Error. 






1. The city of St. Louis was empowered by its charter of March 3, 1851, to 
prohibit the keeping open of stores, shops, and other places of business on 
Sunday; those transgressing the provisions of the fourth section of article 
2 of the ordinance concerning misdemeanors (Rev. Ordinances, 1853, p. 

514) are amenable to the penalties prescribed by said ordinance. 










Error to St. Louis Criminal Court. 





The charge against the defendant, Cafferata, was that he 
‘on Sunday, July 1st, 1855, and after the hour of nine 
o’elock in the forenoon of said day, did keep open his confec- 
tionary for business purposes, situate, &c., within the corpora- 
tion limits of the city of St. Louis, contrary,” &c. 

The fourth section of article 2 of the ordinance concerning 
misdemeanors, (Rev. Ord. 1853, p. 514, ) with the violation of 
which defendant was charged, is as follows: ‘* Sec. 4. Who- 
ever shall, in this city, play on Sunday at billiards, ten pins, 
or other game of amusement, or any game or amusement in 
any highway, thoroughfare, or other public place; or shall on 
that day sell or offer to sell any merchandise or fermented or 
distilled liquors or wines; or shall, after the hour of nine 
o’clock in the forenoon of that day, keep his store, shop or 
other place of business open, shall be deerfied guilty of a mis- 
demeanor.”” 

Upon the trial in the St. Louis Criminal Court, to which 
court this cause was taken by appeal from the decision of the 
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recorder, the jury were instructed as follows: ‘‘ The defendant 
is charged with having committed a violation of the 4th section 
of the second article of the ordinance, entitled ‘ An ordinance 
concerning misdemeanors,’ which has been read in evidence. 
In passing upon this case, the jury have nothing to do with any 
statutory enactment of the legislature of this state ; nor is the 
policy or wisdom of the city council, in passing such an ordi- 
nance, a proper question for your consideration. The only 
question for your determination is, whether the defendant is 
guilty of the violation of said ordinance as charged; and if 
you find that defendant was the proprietor of a confectionary 
store situate in the city of St. Louis, as set out in the com- 
plaint; that the first day of July last was a Sunday; and 
that defendant kept open the said store on that day, after nine 
o’clock in the forenoon, for business purposes, contrary to the 
provisions of the said ordinance—then you ought to find him 
guilty as charged, and assess a fine against him agreeably to 
the provisions of the ordinance of said city, fixing the penalty 
at not less than three nor more than one hundred dollars. The 
City of St. Louis, by its charter, has the power to pass ordi- 
nances regulating the manner in which business places shall be 
kept on Sunday, and to prohibit them from being kept open on 
Sunday for business purposes, as charged ; and this power may 
be exercised by the city by ordinance, entirely irrespective and 
independent of any statute of this state upon the same subject. 
If the defendant kept open a confectionary store of his after 
nine o’clock in the forenoon of that day above stated, and that 
was Sunday, and that he kept open the said store for business 
purposes, then the defendant is guilty, and so you should find ; 
and, in such case, it makes no difference whether the articles 
sold were of immediate necessity or not. If the jury find that 
the defendant is guilty, as charged, but can not agree as to 
the punishment, they can return a verdict so stating.” 

The defendant asked the court to give the following instruc- 
tions, which were refused: ‘‘1. If the jury shail believe from 
the evidence that defendant did on the 1st day of July, being 
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the first day of the week, called Sunday, keep open his place 
of business after 9 o’clock, only for the purpose of selling ar- 
ticles of immediate necessity, as food, nourishment and re- 
freshment for man, they ought to acquit. 2. If the jury find 
from the evidence that defendant kept his place open on Sun- 
day solely for the purpose of selling articles which were food 
or drink, not distilled or fermented, to be eat or drank at the 
time of sale, or were provisions sold for present consumption, 
or were articles of immediate necessity to the purchaser, they 
ought to acquit. 3. If the defendant did keep open his place 
of business on the first day of the week, called Sunday, for 
the purpose of selling ice-cream, soda water, fruits and cakes, 
for immediate use and consumption, and not for sale again, 
and that said articles are of immediate necessity, then the jury 
ought to acquit. 4. The city can not exclude a person from 
keeping open his place of business on Sunday for the purpose 
of selling drugs, medicines, provisions or articles of immediate 
necessity ; if the jury should therefore believe from the evidence 
that the defendant’s place of business was open for the pur- 
pose of selling food and refreshment, which was eat and drank 
at the time of sale, they ought to acquit.” 
The defendant was found guilty of the offence charged. 

Hart & Jecko, for plaintiff in error. 

McDonald, (city attorney, ) for defendant in error. 


LEONARD, Judge, delivered the opinion of the court. 


The ordinance under which the defendant was convicted was 
a lawful exercise of the power given to the local government 
‘¢ to make such rules, regulations, by-laws and ordinances for 
the purpose of maintaining the peace, good government and 
order of the city, and the trade, commerce and manufactures 
thereof, as they may deem expedient, not repugnant to the con- 
stitution and laws of this state.””? (City Charter of March 3, 
1851, art. 3, sec. 2.) The police regulations of the state 
upon this subject, to be found in the 34th and 35th sections of 
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the 8th article of the act concerning crimes and punishments, 
have nothing to do with the present proceeding. The general 
legislature have regulated the subject for the whole state as 
they deemed proper, and the city government have made such 
local regulations as they thought fit for the good order and 
peace of the city. The provisions of the two laws are differ- 
ent, but there is no such inconsistency between them as to 
annul or in any way affect the provisions of the local law, 
(St. Louis v. Benton, 11 Mo. 61); and the defendant was 
subject to both laws and amenable to the penalties they pre- 
scribed. The judgment is affirmed. 


ZIMMERMAN ef al., Respondents, v. OwENs, Appellant. 


i. The Supreme Court will not interfere with the verdicts of juries on the 
ground that they are against the weight of evidence. 


Appeal from St. Louis Law Commissioner’s Court. 


I. Z. Smith, for appellant. 
S. H. Gardner, for respondent. 


Scorr, Judge, delivered the opinion of the court. 


The defendant had the benefit of all the instructions he asked. 
There was no other point of law made inthe case. This court 
does not interfere with the verdict of juries on the ground that 
they are against the weight of evidence. Here, there was evi- 
dence on both sides. It does not moreover appear from the 
bill of exceptions that all the evidence is embodied in it. 

The point made, if there is any force in it, that one of the 
jurors was a non-resident of the state, is unsupported by any 
evidence whatever. 

The other judges concurring, the judgment is affirmed. 
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Kent & Opear, Appellants, v. ALLEN, Respondent. 


1, Where the owner of land sends a real estate broker into market to dispese 
of it without any directions as to the title to be conveyed, he thereby gives 
assurance to the world that he has a valid title. 

2. The doctrine of marketable titles is a purely equitable doctrine. 


4Ippeal from St. Louis Court. of Common Pleas. 


Plaintiffs, real estate brokers, allege in substance in their 
petition that the defendant, Allen, employed them to sell for 
him a certain tract of forty-one acres of land; that defendant 
represented to plaintiffs that he had a good and perfect title to 
said land, and authorized and directed plaintiffs to sell the same 
for the sum of $41,000, on the following terms, &c.; that 
plaintiffs, relying upon said representations, and acting in ac- 
cordance with the instructions given, bargained with one Meier 
for the sale of said land; that defendant, Allen, did not have 
a good title to said tract of land ; and that by reason thereof 
said Meier refused to complete the said purchase. Plaintiffs 
claim the sum of $1025, being 23 per cent. upon the purchase 
money, as a compensation for the labor performed by them. 

The cause was tried by the court. The finding of the facts 
by the court is as follows: ‘‘ That the plaintiffs are real estate 
brokers in the city of St. Louis ; that, as such, they undertook to 
sell the land in question for the defendant ; that there was no spe- 
cial agreement between the parties as to what should be paid to 
the plaintiffs for their services ; that they negotiated a sale 
with Adolphus Meier for said land, the terms thereof to be 
one half cash, and the other half in three equal payments, at 
one, two and three years respectively ; that the price to be paid 
therefor by said Meier was $41,000. The commission usually 
charged by real estate brokers at that time, when no special 
agreement for their services was made, was 2} per cent. on 
the price at which the land is sold; but when the sale is not 
consummated, the broker receives nothing. If, however, the 
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negotiations are made, and the sale is not effected in conse- 
quence of a defective title, then there is no custom as to the 
rates of compensation, but each transaction is left uncontrolled 
by any custom. The court finds that in this case the defen- 
dant did, after the negotiations aforesaid had been made by the 
plaintiffs for the defendant, tender to said Meier the following 
deed, offered in evidence, but the said Meier declined complet- 
ing the purchase, on the ground that he had been advised by 
counsel that said deed would not pass the title in fee simple to 
him, the said Meier. [Here follows a deed with covenants of 
warranty, conveying to said Meier the said tract of forty-one 
acres, described in the petition. This deed was executed by 
Thomas Allen, and his wife Ann R. Allen, and William Rus- 
sell, and is dated September 1st, 1853.] The following mar- 
riage contract, and deed from Russell to Ann R. Allen, offered 
in evidence, are genuine, were duly executed by the parties 
thereto, as the same purport to have been and were duly re- 
corded in the office of the recorder of St. Louis county. [Here 
follow said marriage contract and settlement, and said deed. 
The said marriage contract is dated July 6, 1842, and was ex- 
ecuted by Thomas Allen, Anu R. Russell, and William Rus- 
sell, father of said Ann. The first, second and fourth articles 
of said contract are as follows: ‘* ARTICLE First. That all 
real estate, slaves, goods and chattels, and all property and 
effects whatsoever, by the said William Russell given, granted 
or conveyed, or which shall be given, granted or conveyed ¢o 
the satd Thomas and Ann, or either of them, or to their 
use, or the use of either of them as aforesaid, and the pro- 
ceeds, rents, issues and profits thereof, shall be held, used, en- 
joyed and disposed of according to the terms, clauses, stipula- 
tions, conditions, limitations and reservations in the deeds or 
writings conveying the same respectively contained, touching 
the parties or the tenure, use and enjoyment of tho said estate 
and property therein and thereby respectively granted or con- 
veyed, and not otherwise, except as herein afterwards specially 
provided. ArtIcLE Sgeconp. That the parties hereunto (all 
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concurring) may, at any time, during the continuance of said 
marriage, or in case of the death of said husband or wife, the 
other surviving, such survivor and the said William Russell may 
sell, dispose of, grant and convey any of the estate, property 
and effects above mentioned or referred to, all the parties hereto, 
or in case of the death of either said husband or wife the sur- 
vivor of them and said William Russell joining in such sale or 
other disposition, and in the deeds or conveyances thereof, and 
not otherwise, except where provision for such sale or disposi- 
tion of any property is made in the deed or writing by which 
the same was conveyed to the said parties of the first and se- 
cond part, or either of them as aforesaid, in which case such 
sale and disposition may either be made according to the terms 
of such deed or writing, or as in this article above provided. 
ArticLe Fourtu. That the said William Russell, intending to 
provide FURTHER an annual income for said Ann, equal to the 
best lawful interest that can be had on twenty thousand dollars 
in money ; to accomplish which purpose, the said William Rus- 
sell shall and will, from time to time, as soon as in his opinion 
it may be advantageously done, make investments of money in 
the purchase of productive real estate, to be selected by him 
within the county of St. Louis, amounting in the whole to 
$20,000 ; and upon such purchase being made, to make and 
execute such deeds, conveyances, assurances and covenants as 
shall be good and sufficient in law to assure the fee simple es- 
tate in the property so purchased in trust or otherwise, and to 
secure the payment of the rents thereof and the disposition of 
the estate in the manner following—that is to say: The pay- 
ments of the rents, issues and profits (after deducting taxes 
and public charges and necessary expenses of repairs) semi- 
annually to said Ann or to her written order, and to and for 
her sole and separate use during her natural life ; and in case 
said Ann shall die leaving a child or children surviving her, 
then such payment to be made to such child or children, until 
the youngest of them shall arrive at the age of twenty-one 
years ; at which time, or sooner, if all the children of said Ann 
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then living shall be of the age of twenty-one years or more, 
the fee simple in said estate shall be vested in such surviving 
child or children of said Ann, and the descendants of such (if 
any ).as shall before then have departed this life, in the same 
manner as if said Ann had died intestate seized in fee of said 
estate. In like manner, if said Ann shall depart this life leav- 
ing no child surviving her, but shall have a grandchild or grand- 
children so surviving, then such payment to be made to such 
grandchildren of said Ann until the youngest attain the age of 
twenty-one years ; at which period, or sooner, after the death 
of said Ann, if all her grandchildren then living shall be of the 
age of twenty-one years or more, the estate shall be vested in 
them and their descendants as aforesaid. But if said Ann 
shall depart this life without leaving any children or grand- 
children surviving her as aforesaid, or those surviving her shall 
die before the happening of the contingency by which the fee 
simple would be vested in them according to the provisions of 
this article, then the absolute estate in said estate shall revert 
to and be vested in said William Russell and his heirs and as- 
signs forever.” 

William Russell, by said deed above mentioned, dated June 
9th, 1843, conveyed to his daughter, Ann R. Allen, seven 
tracts or parcels of land, of which one was the tract of forty- 
one acres, the title to which is called in question in the present 
suit. This deed purported to have been made ‘‘ in considera- 
tion of the parental affection and regard of him, the said Wil- 
liam Russell, for his said daughter, and his desire to promote 
and provide for her means of honorable support, and also in ful- 
filment of the purposes contemplated by a certain agreement, 
dated July 6th, 1842, signed by Thomas Allen, Ann R. Rus- 
sell, (now Ann R. Allen,) and William Russell, &c., which 
said agreement is hereby referred to as part and parcel of this 
deed,”? &c. The habendum of this deed is as follows: ‘‘ To 
have and to hold the above described seven tracts, pieces or 
parcels of land, amounting in all to about the quantity of 
one thousand and eighty-five acres of land, be the same more 
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or less, together with all the improvements thereon, Xc., 
to and for the sole and separate use of the said Ann R. 
Allen, during her natural life, and for the above and other 
good and valuable considerations and inducements; and in 
accordance with the agreement aforesaid, this deed further 
witnesseth, that, from and after the time of the decease of 
the said Ann R. Allen, all and singular the above described 
seven tracts, pieces or parcels of land, with all the rights, pri- 
vileges and appurtenances thereunto belonging, are hereby 
given, granted, bargained, sold and conveyed by the said Wil- 
liam Russell, in absolute property, in fee simple, to such child 
or children of the said Ann R. Allen, if any, as may have sur- 
vived her, and have attained or afterwards attain the age of 
twenty-one years, in equal shares to each, if more than one of 
such children, and to the descendants (if any) of such of them 
as shall have before then departed this life, the same share which 
such deceased child of the said Ann, if alive, would have held 
in the land aforesaid under this claim. To have and to hold 
the aforesaid seven tracts, pieces and parcels of land, with all 
the rights, privileges and appurtenances thereunto belonging, 
from and after the decease of the said Ann, to such child or 
children (if any) of her the said Ann R. Allen, and to the 
descendants of such of them as may have before then departed 
this life, as above provided, and to their heirs and assigns for- 
ever. No one of such children or their descendants shall claim, 
hold or control the fee simple estate in the lands above con- 
veyed until such child or the descendants of such deceased child 
of the said Ann shall have arrived at twenty-one years of age 
but the share of such, with the incomes and profits thereof, shall 
be held and managed for the use of such minor, by a trustee 
to be appointed by the proper court having jurisdiction of such 
matters, until he or she, so being a minor, arrives at twenty-one 
years of age, when the fee simple of his or her share in said 
lands shall become absolutely vested in such child or children, 
or their descendants, of her the said Ann R. Allen. But if 
there be no child or children, or descendants of a child or chil- 
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dren, of her the said Ann R. Allen surviving her, and who 
have obtained or live to obtain the age of twenty-one years, in 
that case the title to all the aforesaid seven tracts, pieces or 
parcels of land, with all the rights, privileges and appurtenan- 
ces thereunto belonging, shall revert to and become absolutely 
vested in fee simple in him the said William Russell and his 
heirs and assigns forever.”” ] 

It was admitted on the trial, that, prior to and at the date of 
the marriage contract and of the deed from Russell to Ann R. 
Allen, as aforesaid, the title in William Russell to the land in 
question was an undefeasible estate in fee simple, and that all 
the title Thomas Allen had or could convey in and to the said 
forty-one acres was such as the said Allen and his wife and said 
Russell had as aforesaid. The court further finds that the fail- 
ure of the plaintiffs to complete the sale with Meier was not 
caused by any refusal or neglect on the part of the defendant 
to comply with the terms of sale on his part, he having tender- 
ed the aforesaid deed to Meier; nor did he when he employed 
the plaintiffs to negotiate a sale of the said land make any re- 
presentations to the plaintiffs as to the fee simple ownership of 
said land, or in whom the fee was, or what was the real title 
thereto., Whereupon the court declares that plaintiffs are not 
entitled to recover.” 

R. M. Field, for appellants. 

I. The first point taken by the appellants is, that they were 
employed by the respondent to perform a particular service, and 
as that service, under the finding of the court below, has been 
fully performed, they are entitled to compensation according to 
the general usage, by reference to which the contract must be 
construed. It is of no importance whether the service under 
the employment has turned out to be beneficial to the respondent 
or not. He was pleased to employ the appellants to find a pur- 
chaser for certain lands, just as he might have engaged them to 
do any other work or labor. If the performance of this ser- 
vice on the part of the appellants has resulted in showing that 
the respondent had no marketable title in the lands which he 
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offered for sale, that may be his misfortune, but certainly it is 
not the fault of the appellants. They have done all that falls 
within the scope of their undertaking, and they have fairly 
earned their compensation. 

II. But if the plaintiffs were not entitled to the customary 
commission where the sale is carried out, they ought at least 
to receive a reasonable compensation for their labor, to be as- 
certained as in cases of guantum meruitt. 

III. The respondent could not make a fee simple title to the 
land which he offered for sale. The deed of June 9, 1848, 
was plainly made in pursuance of 4th article; and the provi- 
sions of the 2d article did not extend to the property conveyed 
by it. Under that deed, the children and grand children would 
take not as heirs, but as purchasers. 

IV. But it is not material to the present case to inquire whe- 
ther the title to the property was really such that the respon- 
dent, his wife, and father-in-law, might not in strictness make 
@ conveyance that would turn out ultimately to be good. The 
only question here must be whether the title was a markctable 
one in the view of a court of equity, or, in other words, whether 
the court would have compelled the purchaser to complete the 
purchase under his contract ? Now, courts of equity in this re- 
spect never undertake to declare whether the title be absolutely 
good or bad; they content themselves simply with declaring 
that the title is or is not clear of reasonable doubt in point of 
fact and in point of law. If, on examination, it turns out to 
be matter of uncertainty in point of law, whether a clear title 
can be made to a piece of property, the title is adjudged un- 
marketable, and the purchaser is relieved of his contract. 
(See Price v. Strange, 6 Madd. 159 ; Atkinson on Marketable 
Titles.) It results from these authorities that the respondent 
was not justified in bringing into market a suspicious title— 
that the purchaser was plainly in the right in rejecting this title 
offered to him, and that the appellants ought to be compensa- 
ted for the costs and trouble incurred by them under the employ- 
ment of the respondent, although the employment has resulted 
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in no other benefit to him than to show the worthdessness of his 
title. 
Glover & Richardson, for respondent. 


I. The gist of the action was the misrepresentation of the 
respondent ; and the charge having been negatived by the find- 
ing of the court, every pretence of a recovery was at an end. 


II. The court found that the appellants undertook to sell the 
land for tae respondent, and their contract was not performed 
by doing any act short of effecting a sale. The respondent 
could only be responsible to them on the idea that they had ren- 
dered him a service, for he did not engage to pay according to 
the labor they might perform, but on the condition that they 
effected a sale. 


III. The court having found that the appellant did not per- 
form the service for which they contracted, they were not enti- 
tled to recover any thing. As the sale was not effected, and 
there was no custom as to the rate of compensation in cases 
where the sale fails for want of title, the plaintiffs could not 
recover ; for there was no proof whatever as to the value of 
their services in such cases. 


IV. The deed tendered to Meier conveyed a good title to the 
land. The deed of June 9th was not made to further any ob- 
ject contemplated in the 4th article. That article is predicated 
on the idea that Wm. Russell had no productive property, for 
he does not agree to convey such, but agrees to purchase pro- 
ductive real estate, and then to settle the income therefrom and 
the reversion as therein provided. The property embraced in 
the deed of June 9th was unproductive, and no doubt the taxes 
on it amounted to more than any income expected from it, and 
it would be a clear evasion of the duty imposed by the 4th arti- 
cle to pretend that the deed satisfied in part or whole the obli- 
gations assumed by Wm. Russell. The same thing might be 
insisted in reference to any property Wm. Russell would con- 
vey ; and if every conveyance by him to Mrs. Allen were impu- 
ted to the 4th article, the others would be useless. 
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Scorr, Judge, delivered the opinion of the court. 


It is not easy to ascertain the precise point on which this 
cause turned in the court below. 

1. As to the representations alleged to have been made by Al- 
len, we are of opinion that in this case it is a matter of no im- 
portance whether they were express or implied ; for if the owner 
of land sends a broker into market to dispose of it without any 
directions as to the title to be conveyed, he thereby gives an as- 
surance to the world, by implication at least, that he has a va- 
lid title to that land both in law and equity. 

2. The doctrine of marketable titles is purely equitable. 
Courts of law being the proper and peculiar tribunals for the 
decision of all legal questions, doubtful titles are not recog- 
nized by them. In the case of Romily v. James, (6 Taunt. 
274,) the law on this subject is thus stated: ‘It is said-the 
plaintiff will have made out his claim to recover back his depo- 
sit if a cloud is cast upon the title. That is not so in a court 
of law; he must stand by the judgment of the court as they 
find the title to be, whether good or bad; and if it be good in 
the judgment of a court of law, he can not recover back his 
deposit. If he had gone into a court of equity, it might have 
been otherwise. I know a court of equity often says, this is a 
title which, though we think it available, is not one which we 
will compel an involuntary purchaser to take ; but that dis- 
tinction is not known in a court of law.”? There is some con- 
trariety of opinion on this subject, but the law seems to be set- 
tled as above stated. (Bogman v. Gutch, 7 Bingh. 379; At- 
kinson on Titles, p. 8,9.) This being a suit at law, and the 
validity of the title arising, the question must be determined 
whether it is good or bad. We can not object to the title of the 
respondent that it is doubtful or unmarketable. 

The finding of the court in relation to the validity of the 
deed tendered to Meier is not satisfactory ; it does not clearly 
appear whether the court was of the opinion that the deed was 
valid to convey a good title. We know it may be said that, 
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whether it was effectual to convey title, is a question of law 
arising from the face of the facts found. This may be so. 
But we are not prepared to say that, from the findirg, the deed 
tendered Meier was not effectual to pass the title. If the con- 
veyance made in 1843 by Wm. Russell to Thos. Allen was in 
satisfaction of the 4th article of the marriage, it may be doubt- 
ed whether the deed tendered was effectual. This fact is not 
found either way. Parol evidence may be admissible in deter- 
mining it. An assertion made by the counsel of Allen, not ap- 
pearing on the record, might have considerable influence in set- 
tling the question. The fact asserted was that the land con- 
veyed by the deed of 1843, to Mrs. Allen, so far from yielding 
any rents or profits, was a burden and a source of expense, 
being unimproved. Without pretending to express any opinion 
as to the validity of the deed tendered to Meier, we will re- 
mand the cause, so that all the facts necessary to determine the 
validity of that deed may be investigated. 


Judge Ryland concurring, the judgment will be reversed, and 
the cause remanded. 


KREVET, Respondent, v. MEYER e¢ al., Appellants. 


1, A tenant may maintain an action of forcible entry and detainer against his 
landlord, although at the time of the said entry the tenant may have been 
holding over after the determination of his term. 


Appeal from St. Louis Land Court. 


This was an action of forcible entry and detainer. The evi- 
dence tended to show that the defendants entered certain rooms 
upon the third floor of a house in the city of St. Louis, which 
rooms were at the time in the possession of plaintiff, and re- 
moved a door belonging to said rooms, and the sash of the win- 
dows of said apartments, and thus forced plaintiff out of pos- 
session. Defendants offered to prove that the premises in dis- 
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pute had been let to plaintiff for only one month (which term 
expired before the alleged forcible entry) by Bernard Meyer, 
one of the defendants, as agent of Joseph Meyer, the other 
defendant. The court excluded his testimony. The ceurt, 
among other instructions asked by defendants, excluded the 
following : ‘+ 1. The jury are instructed that if they believe from 
the evidence that before and at the time of the institution of 
this suit, plaintiff’s right of possession to the premises sued for 
had ceased, they might find for defendants; and the jury are 
further instructed that a tenant’s right of possession ceases with 
the expiration of the term of his lease, unless there be a renewal 
or a consent of the landlord to the tenant’s holding over. 2. 
The jury are instructed that, to find for the plaintiff, they must 
believe from the evidence that at the time of the institution of 
this suit plaintiff was entitled to the lawful possession of the 
premises sued for, and that defendants unlawfully and forcibly 
entered thereon. 8. The jury are instructed that if a tenant is 
disturbed in his possession by a landlord, he has an action of 
trespass, and a verdict in this suit against plaintiff is no bar 
to his recovery in action of trespass against defendants for 
such disturbance of his possession. 4. If the jury believe from 
the evidence that plaintiff was tenant of defendants; that by 
the act of defendants the premises occupied were rendered un- 
inhabitable, it was at defendants’ option to abandon the pos- 
session ; and if he so elected, and his abandonment of the pos- 
session was because the premises were uninhabitable, and not 
because of violence done, or fear of violence on the part of the 
defendants, the jury must find for the defendants.” 

The jury rendered a verdict for plaintiff. 

A. J. P. Garesché, for appellant. 

I. The instructions asked by defendants should have been 
given ; the first three as raising the question whether plaintiff 
was, at the time of the institution of this suit, Jaw/fudly entitled 
to the possession of the premises sued for. The fourth instruc- 
tion should have been given, because it was a question whether 
it was a case of trespass or of forcible entry and detainer. 
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(See 6 Mo. 346; 7 Mo. 167,171, 289; 8 Mo. 281; 11 Mo. 
354, 605 ; 12 Mo. 806; 18 B. Mon. 184; 9 Mo. 301.) 

' II. Though title can not be considered, the legality or illega- 
lity of possession may, and defendants therefore had the right 
to show that plaintiff’s right of possession had ceased. 


S. H. Gardner, for respondent. 
Scott, Judge, delivered the opinion of the court. 


By the common law, a person having a right of entry to lands 
in the possession of another might enter into the possession, 
and although he was subject to an indictment for any breach of 
the peace committed in making his entry, yet there was no 
remedy provided by which he could be compelled to make res- 
titution of the possession thus forcibly taken. In order to 
correct the evils attending this state of the law, and to take 
away all inducement to persons to redress themselves at the 
expense of the peace of the community, several statutes were 
made which prohibited the forcible entry on the possession of 
another, and directed that, in the event force was found, resto- 
ration of the possession should be made to the party who was 
forcibly ejected. In the construction of these statutes, all at- 
tempts to prevent restoration, by showing that the person guilty 
of the force had a right of entry, were steadily resisted. Upon 
the force being found restitution followed as a matter of 
course, without any regard to the right of the party by whom 
it had been committed. This was done that men might learn 
to appeal to the law for injuries done them, and not undertake 
the redress of their own wrongs. (1 Hawk. P. C. 495, 508.) 

In the case of the People v. Leonard, (11 Johns. 508, ) 
which was an indictment under the statute against forcible en- 
tries, in answer to the point that the title was in question, the 
court said, the complainant has nothing to do with that. He 
must give up the possession irregularly obtained, put the de- 
fendant in statu quo, and then proceed legally to the question 
of title. In the case of Chiles vy. Stephens, (3 Marshall, 
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341,) it was held that in warrants for forcible entry and de- 
tainer, the right of entry is not in issue ; nothing but the ac- 
tual possession can be tried ; and it is immaterial how that 
/ possession was gained. If the tenant holds over, the landlord 
| can not enter against his consent, but must resort to his war- \ 
(rant. A possession gained by disseizin will not prevent the 
disseizor from maintaining his warrant against another having 
a right of entry, but who enters on his possession without his 
assent. These cases are not cited as authorities, for we know 
that they are founded on statutes different from that in force 
in this state. The object in producing them is to show that 
the principle on which this proceeding is founded is not novel ; 
that it prevailed in England and in sister states. That prin- 
pee is, that persons shall not take the law into their own hands, 
‘but shall assert their rights by action in a peaceable manner 
‘and not by force. 

It is clear that our statute concerning forcible entries and 
unlawful detainers was designed to enforce this principle, and to 
compel its observance by restitution as the only proper remedy, 
without regard to the rights of the party guilty of the force. 
The use of the words, ‘lawfully possessed,” in the sixteenth 
section of the act, is the only thing that throws any doubt 
upon the subject. But it is obvious, from the tenor of the act, 
that the word Jawfully means nothing more than peaceably ; 
otherwise the remedy provided would be nothing more than an 
ejectment. Besides, the 26th section of the same act directs 
that the merits of the title shall in nowise be inquired into on 
any complaint which shall be exhibited by virtue of this act. 

‘The second section clearly prohibits a forcible entry without 
' regard to the right of the party making it. If the plaintiff 
| must show right to the possession, then every tenant holding 
\ over is is at the mercy of his landlord, and, with whatever vio- 

\ Tence he may be expelled, the act would afford him no redress. 

‘If the case is as stated by the defendants, that the plaintiff 
had no right to the possession, it is a great mistake to suppose 
that he could maintain an action of trespass against them for 
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their entry, they having a right of entry. A person having a 
right may make a peaceable entry. If he enter with force he 
may be punished for the force ; but the common law afforded no 
means by which his possession could be disturbed. At com- 
mon law there was no civil remedy against a person who entered 
forcibly, having right. (Taunton v. Castor, 7 Term, 43. ) 

These views render unnecessary any remarks on the instruc- 
tions refused or given. There was no error inthem. Judge 
Ryland concurring, the judgment is affirmed. 


Stewart ef a@l., Plaiatiffs in Error, v. Dent, Defendant in 
Error. 


i. A judgment for damages in an action in the nature of an action of eject- 
ment, altheugh for a merely nominal sum, is a bar to a recovery, in a sub- 
sequent suit, of rents received prior to such judgment. 


Error to St. Louis Court of Common Pleas. 


John Stewart and others instituted a suit, in the nature of an 
ejectment, against Pope, to recover possession of certain prem- 
ises in the city of St. Louis, and also damages for the deten- 
tion thereof. Dent, under whom Pope held as tenant, was ad- 
mitted as a co-defendant. A recovery was had by plaintiffs, 
and the jury assessed the damages sustained by the detention 
of the premises, at the sum of one dollar, and the monthly 
value at $66 663. The present suit is instituted to recover the 
rents received by Dent from Pope prior to the date of the judg- 
ment in said ejectment suit. 


Knox & Kellogg, for plaintiffs in error. 
Z'. 7. Ganét, for defendant in error. 


Scorr, Judge, delivered the opinion of the court. 


The record of the original suit between the parties to this 
action shows that the plaintiffs claimed damages of the defen- 
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dant for holding possession of the premises in controversy. 
Damages were assessed in that action, though for a nominal 
sum, and the monthly value was found to be $66 663. 

The fourteenth section of the act concerning ejectment pro- 
vides that, ‘‘if the plaintiff prevail in the action, he shall re- 
cover damages for all waste and injury, and by way of dama- 
ges, the rents and profits, down to the time of assessing the 
same, or to the time of the expiration of the plaintiff’s title, 
under the following limitations,” &c. The limitations which 
follow do not affect the question under consideration. In the 
former action, the plaintiffs prevailed, and they recovered one 
dollar damages. The present suit is brought to recover the 
rents and profits which were received pending the first suit, 
and which should have been assessed to the plaintiffs in that 
action. 

We are not aware of any principle on which this action can 
be sustained. The very matter passed upon in the first action 
is again presented for litigation in this. The jury were required 
to ascertain the damages the plaintiffs had sustained ; they as- 
certained the amount, and stated it in their verdict, and now 
the plaintiffs seek a reinvestigation of the correctness of that 
verdict by another suit. There is no warrant in law for this. 
The matter has passed in rem judicatam. In the case of Fet- 
ter v. Beale, (1 Salk.,) an action for an assault and battery 
was brought for beating the plaintiff’s head upon the ground, 
and there was a recovery. Afterwards a piece of the skull 
came Out in consequence of the battery, and another suit was 
instituted ; but it could not be maintained, as it was held, on the 
ground thai the measure of damages for the injury had been 
considered on the first trial. That was a stronger case than 
this. In principle, this case resembles that of Garth v. Eve- 
rett, (16 Mo. 492,) where it was held that a plaintiff failing 
to recover full damages for the conversion of property in one 
suit, could not maintain a second action in order to recover the 
damages which might have been assessed to him in the first 
action. 
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As to what was said about a mistake in the verdict or judg- 
ment in the first action, it may be answered that it would vio- 
late all principle to correct the errors in one action by means 
ef asecond suit. iIf there was error or mistake in the pro- 
ceedings in the first action, steps should have been taken in that 
action to have corrected it; it was not competent to do this by 
a second suit. 

The other judges concurring, the judgment will be affirmed. 


BLUMENTHAL, Appellant, v. Rout e¢ al., Respondents. 


4. The opinion of a surveyor as to the proper location of a concession or 
grant, is inadmissible in evidence to determine such location. 


Appeal from St. Louis Land Court. 


William H. Cozens, as appears from the bill of exceptions, 
testified as follows: ‘‘ That he is a surveyor of lands, and has 
been such since the year 1836. He was born here; knows the 
Grand Prairie common field lots, and has become acquainted 
with them in the course of employment of a surveyor; that he 
located many lots in the southern part of said Grand Prairie 
eommon fields under engagements with the United States sur- 
veyor general in the capacity of a deputy of that officer. Dur- 
ing the progress of this work, he was required to make inves- 
tigations of claims south of the St. Charles road, in the course 
of which he examined witnesses, among whom were the oldest 
residents of this place, from sixty-five to eighty years of age, 
who showed him the location of the earliest occupants of land 
in these common field lots. Amongst these witnesses were 
Antoine Smith and Jacques Labbie. He knows the Chancillier 
tract; and from his knowledge of the location of lots in the 
Grand Prairie in early times, before the change of government, 
aequired in manner above stated, he believes the true position 
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of it as located by Brown’s survey given in evidence. North 
of Chancillier lies the lot formerly surveyed by Duralde for 
Keircereau, which I believe to be correctly located, joining 
Chancillier on the north, South of Chancillier’s a lot is sur- 
veyed by the United States for Calve, as appears by the con- 
nected plat of the United States survey of the Grand Prairie 
common field lots. [The plat here referred to is the same 
above mentioned, and the witness spoke of lots as located 
thereon, looking on the plat while testifying.] In the course 
of my regular employment as above stated, I had to examine 
the correctness of the survey of the Calve claim, and, in my 
opinion, it does not belong mea? south of Chancillier. The 
claim of Hervieux, of two by forty arpens, belongs there. The 
Hervieux tract is not located by the United States survey at any 
place. Next south of Hervieux the lot of Auguste Condé should 
be located. The elaim of Calve, called for by his concession, 
should be located in the Cal de Sac, south of the Grand Prai- 
rie. The survey of Calve’s claim by the United States was 
made in 1841 or 1842. The land surveyed for Calve, prior to 
its being surveyed, was open, unoccupied land, and never was 
located as a common field lot for any one else, by survey by 
the United States, before it was surveyed for the Calve claim. 
T locate Hervieux next south of Chancillier, because he has such 
location by the calls in the archives. Condé is located south 
of where I think Hervieux belongs, and Condé’s concession 
calls for Hervieux. Acting as a public officer, employed by 
the United States, I spent three years in loeating and in making 
the investigations for locating the lots in the Grand Prairie 
common fields. The value of the land in dispute is worth from 
ten to fifteen dollars per month. I have made search in the 
proper offices for a concession to Calve for the land surveyed 
to satisfy his claim, and could find none. I know the Her- 
vieux concession ; it lies, in my opinion, south of Chancillier 
and corners on the land surveyed to Calve.”” 

Cross-examined. ‘‘ Have known the Chancillier tract since 
1837 or’8. As to the Kiercereau lot, as surveyed by Duralde 

















OCTOBER TERM, 1856. 





Blumenthal v. Roll. 





and Marshall, on the connected plat of the Grand Prairie com- 
mon field lots, I have examined the records—think it correctly 
located. Kiercereau was the most southern lot surveyed by 
Duralde, and calls for no one on the south. I surveyed the lot 
confirmed for Lemonde. The Dunegan survey was made before 
I commenced—in 1842 or 3. I began my survey in 1845.” The 
witness takes the concession to Hervieux in his hand, and having 
read it, says: ‘‘I might locate it either north or south of Chan- 
cillier, looking at this concession alone. Kiercereau was loca- 
ted by Duralde and also by Joseph C. Brown. I found Kier- 
cereau fixed by the United States where it now is, and also 
Dunegan, and was told not to touch the survey then made, and 
acted upon them as though correctly located. But for the sur- 
vey already made of the Kiercereau land when I commenced 
my work there, it and Chancillier might as well be ten arpens 
apart, so far as I know. Iwas told by the surveyor general 
not to disturb the surveys in the Grand Prairie already made. 
I do not now recollect why I located Lemonde, as it was sur- 
veyed by me, as it stands now in this plat.” 


Ff. A. Dick, for appellant. 
W.L. Williams and Minor, for respondents. 


LEONARD, Judge, delivered the opinion of the court. 


The question upon the trial of this cause was as to the pro- 
per location of one-half of the St. Louis common field lot 
conveyed by Chancillier to Gamache in January, 1773, under 
which the plaintiff claimed the premises in question. The only 
description of the land given in the deed is in the language of 
the translation furnished us by the parties: ‘‘ One-half of an 
arpent of land in front by forty arpens in depth,” being ‘‘ a 
portion of a larger tract which he (Chancillier ) owns, from hav- 
ing had the same conceded to him by the king, situate in the 
Grand Prairie, lying to the west of said post (St. Louis), 
bounded on one side by the land of Jean Baptiste Hervieux, 
gun-smith, and on the other side by the part remaining to the 
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said Chancillier.”? In order, therefore, to ascertain the half 
conveyed to Gamache, it was necessary to determine the posi- 
tion of the Hervieux lot, whether north or south of the lot con- 
ceded to Chancillier ; and the only evidence given for this pur- 
pose resolved itself, at last, into the opinion of Mr. Cozens, a 
practical surveyor, who gave it as his opinion that the Kirce- 
reau lot lay next north of Chancillier, and the Hervieux lot 
next south of Chancillier, in the position now occupied, accord- 
ing to the United States surveys, by the lot conceded to Calve, 
which the witness thought ought to have been surveyed in the 
Cul de Sac ; and the court having declared that, on the proof 
given, the plaintiff was not entitled to recover, the question for 
our decision is, whether the surveyor’s opinion, as to the local- 
ity of the Hervieux lot, was sufficient to require the court to 
submit the case to the jury. 

Mr. Cozens testified to the effect that he was a land surveyor, 
and knew the Grand Prairie common fields; that he became 
acquainted with them in the course of his employment under 
the United States surveyor general as a deputy of that officer, 
during which he had located many lots in the southern part of 
these fields ; that during the progress of the work, in which he 
was engaged about three years, he was required to investigate 
the claims lying south of the St. Charles road, in the course 
of which he examined old witnesses, who showed him the loca- 
tion of the earliest occupants of the land, and that he had in 
this manner become acquainted with the position of the lots in 
the Grand Prairie in early times, before the change of govern- 
ment. 

In ordinary cases, the opinions of a witness can not be sub- 
mitted to a jury, for the reason that it is the province of the 
jury and not of the witness to draw the proper inferences, for 
which purpose it is supposed they have sufficient knowledge. 
When, however, the solution of the question requires a degree 
of skill which is usually confined to persons exercising a par- 
ticular act or profession, and is not possessed by men general- 
ly, persons skilled in such matters are allowed to give their 
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opinions. This class of cases, however, ought not to be unne- 
cessarily extended ; and opinions should not be received except 
where they are the only means of enabling a jury to come to a 
correct conclusion. In Davis v. Mason, (4 Pick. 156,) the 
opinion of a practical surveyor, whether piles of stones and 
marks on trees were monuments of boundaries, were received ; 
and in Heirs of Farrar v. Warfield and wife, (8 Mart. N. S. 
695, ) a surveyor was not allowed to give his opinion as to the 
proper location of a grant, but was required to state facts, 
leaving the court and jury to make the proper inference from 
them. ‘The two cases are consistent, and both opinions, we 
think, are correct. (Evans v. Greene, 21 Mo. 170.) 

Although at the trial the evidence was received without ob- 
jection, yet we are all clearly of opinion that it was insufficient 
to authorize the court to submit the case to the jury, and the 
judgment is therefore affirmed. 


Cur.e’s HEIRS AND ADMINISTRATOR, Respondents, v. Eppy e¢ 
al., Appellants. 


1. An oral agreement to the effect that real estate, the title to which had 
been previously taken as a security, should stand as a security for further 
advances, is within the statute of frauds and consequently void. 


Appeal from St. Louis Land Court. 


The facts sufficiently appear in the opinion of the court. 

Todd and Krum & Harding, for appellants. 

I. Oral evidence is admissible to show that a title to real 
estate, vested by terms absolute, is nevertheless held as a mere 
security or in mortgage. (1 Hilliard on Mort. ch. 8, p. 29 
and following; Robertson v. Brant, 16 Mo. 142; 1 Wend. 
436 and 437 and cases there cited; Adams’ Eq. 111, 112, 
side pages, and notes. ) 

II, When it appears that a title to property is taken in the 
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first instance as a security for a particular debt, if other in- 
debtedness is afterwards created by credits given by the same 
creditor to the same debtor, oral testimony is not only admis- 
sible to show an agreement between the parties that the title to 
the property may be also held for a security for this indebted- 
ness, but equity will presume such an agreement without ex- 
press evidence thereof. (15 Mass. 406, 415; 2 J. C. 308, 
309; 5 J. C. 326, 327; 6 J. C. 429; 7 Cranch, 34; 1 Hil- 
liard on Mortgages, 211, 212, 213; also see 2 Sandf. Ch. R. 
912-13. ) 

III. The fact that the title is vested in the first instance in 
more than one person, as a security for a debt in behalf of 
them all, should not in equity deprive either of them of the 
benefit of the title as a security for further credits given by one 
of them alone, or jointly with another, to the debtor. For the 
best and true reason for the presumption asserted in the last 
proposition is, that the taking of security in the first instance 
for the first credit was owing to an unwillingness to credit the 
debtor without collateral security, and therefore it is not to be 
supposed that future credits would be given, (the security be- 
ing still retained, ) without a rightful reliance upon the same 
security for the subsequent credits. Hence, for the like reason, 
it should not be supposed that one of the parties holding the 
title would alone, or with another person, give further credits, 
unless it was understood with the debtor that these subsequent 
credits should be protected by the security still retained. But 
when such future credits should be between only one of the par- 
ties, holding the title for the first debt, belonging to them all, 
or such one with others and the debtor, such future credits 
would only have a right to the security subordinate to the first. 

IV. But if the case last supposed could not have the benefit 
of the presumption, yet it would be competent for these new 
creditors and the debtor to agree with the holders of the title, 
that the title might continue to be held by them as a security 
for these subsequent credits. Of this there can be no question ; 
for as the debtor (if he had the title in himself) could convey 
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it to secure such subsequent credits, he could agree, effectually, 
that the title, already vested in one of these new creditors and 
another person, he not objecting, but agreeing to it, might be 
held and retained as a security for these new credits, and such 
an agreement could be proved by parol, as already shown ; and 
this is exactly the case made by the answer, and which the 
court below struck out. The court will observe in this case 
that the title was vested in these defendants by an absolute 
deed at the time Curle made the verbal agreement that they 
should hold it as security for credits given to Curle by Beach & 
Eddy. (Adams’ Eq. 123, 124, 125, side pages. ) 

V. A party who seeks equity must do equity. This case 
presents itself as if it were between Curle himself and the de- 
fendants. It expressly alleges that the credits, to secure the 
payment of which the property is sought to be retained, were 
given, not only upon a reliance upon this property as a securi- 
ty therefor, but under the faith and confidence of an express 
agreement with Curle that it should be held as a security there- 
for. How, then, can equity aid in taking it away and giving 
it to Curle without a satisfaction of these credits? Such an 
act would not be eguzty, but znzqguéty. (15 Mass., before 
cited. ) 


Glover & Richardson and J. E. Munford, for respon- 
dents. 


Ryuanp, Judge, delivered the opinion of the court. 


This is a suit by the heirs and administrator of Richmond J. | 
Curle, deceased, against Joseph A. Eddy and another, to com- 
pel the defendants to convey to them title to a certain tract of 
land described in the petition, pursuant to their written agree- 
ment to that effect, upon the payment of certain moneys speci- 
fied in the agreement. 

The defendants answer and state that they and Richmond J. 
Curle made a joint purchase of the land, and that Curle, not be- 
ing in funds, it was agreed that the defendants should advance 
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the purchase money ; that the title for Curle’s interest should be 
conveyed to them as a security for the money advanced, and it 
was so conveyed under this oral contract ; and that, at the same 
time, it was further orally agreed that the defendants should ad- 
vance for Curle the money to pay taxes, cosis, &c., and hold 
the title in security for these advances; which they aver they 
made, and which amount to $667. The answer also states that 
after the title was conveyed to the defendants, it was agreed 
orally between said Curle and John Scott, and Beach & Eddy 
and these defendants, that Beach & Eddy should advance to 
Curle and Scott goods, wares and merchandise for the purpose 
of carrying on their coal adventure ; and that Curle proposed to 
Beach & Eddy and these defendants, that these defendants 
should hold the title of said Curle’s part of the land, already 
conveyed to them, until the money or goods advanced to Curle 
& Scott by Beach & Eddy should be repaid to them; that 
Beach & Eddy advanced to Curle & Scott goods, wares and 
merchandise to a large amount; that Beach & Eddy sued the 
administrators of Curle and recovered judgment for a large 
amount— upwards of $8400—and that this judgment is not 
satisfied, but the money is still due to the said Beach & Eddy— 
said Eddy being one of the defendants to this suit. The answer 
avers that said Curle always, up to the time of his death, verbally 
recognized and acknowledged the right of these defendants to 
hold the title to his share of said land until said advances were 
paid. The answer avers that Richmond J. Curle did not in 
his lifetime fully pay and reimburse to these defendants the 
sum of $2500, advanced by them for him, in order to pay the 
purchase money for the land. They say that there is justly due 
to these defendants the amount of money specified in the judg- 
ment in favor of Beach & Eddy, and also the amount for ad- 
vances and costs and services rendered, amounting to $1100 or 
$1200. 

The court struck out that part of the answer in relation to 
the advances made by Beach & Eddy to Curle & Scott. 
There was a hearing and finding of facts—no verbal agree- 
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ment found—no finding as to the manner of acquiring the title 
by the defendants, except what appears from the writing. The 
court decreed title to be made upon the payment of $967, the 
amount allowed to defendants for advances and services, and 
from this part of the decree the plaintiffs bring the case here 
by writ of error; and the defendants bring it here by appeal, 
because the court refused to allow the matters set up in the an- 
swer in regard to the agreement verbally made by Curle to the 
defendants to hold the land subject to the advances made by 
Beach & Eddy to Curle & Scott. The defendants contend that 
these advances were by agreement to be charges on the land, 
and that they are not bound in equity to convey unless these 
sums be first paid back. The agreement is as follows: 
‘¢ Whereas we have this day received from Richard F. Barrett 
a bond for a deed for the undivided half of forty arpens of 
land purchased of Dominike Burthe and others, dated 10th of 
July, 1847 ; and whereas Richmond J. Curle is the owner of 
one-third of said land conveyed by said Barrett, we bind our- 
selves, after the payment by said Curle, of one note of $500, 
and one note of $2000, given to Joseph A. & J. P. Eddy, and 
any other liabilities of said Curle to us, to convey to him his 
interest of one-third of the above land. St. Louis, Mo., July 
12,1847. [Signed] J. A. & J. P. Eddy.” 

There are no verbal agreements found to exist between the 
parties. We suppose the act of the court below, cutting out, on 
motion, the defendant’s claim to hold the land until the money, 
goods, wares and merchandise advanced to Curle & Scott should 
be refunded, rendered no finding necessary as to any agree- 
ment on that matter. The $2500 were found to have been paid 
by Curle in his lifetime to the defendants. The main questions 
then in this case involve the correctness of the rulings of the 
lower court in regard to allowing the claim for taxes, fencing 
the land and other costs accruing on account of the land, 
and the allowance for services of the defendants in attending 
to this matter. These are the subjects on the rulings in regard 
to which the plaintiffs complain. 

The other party complain of the rulings cutting out their 
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rights to hold the title subject to advances made by Beach & 
Eddy to Curle & Scott. 

So far as regards the plaintiffs’ objections, we think that the 
agreement to convey gives the right to demand that the taxes, 
costs in defending title, fees in relation to the land, enclosures, 
&c., should be paid by Curle in his proper proportion to the 
defendants before he can demand the conveyance to be made to 
him. But so far as regards the services in attending to this 
business we entertain great doubts of the propriety of such 
claim ; but as the record shows that the plaintiffs were willing 
to admit $300 of these services, we will not reverse for allow- 
ing to them that amount. The words ‘‘ and any other liabili- 
ties of said Curle to us”? may be fairly understood to embrace 
all proper liabilities incurred by them in regard to the subject 
matter of the contract. They did not know what these might 
be ; therefore,‘under this expression, the payment of money by 
the defendants, as specified in the account presented by them, 
might properly form a debt from Curle to them. It becomes a 
liability resting on Curle which must be discharged before he 
can require the title to be conveyed to him. Wesee no reason, 
therefore, to reverse the judgment below for any thing alleged 
by the plaintiffs in their writ of error. 

The defendants contend that, by the parol agreement by 
Curle and themselves, the advances made by Beach & Eddy to 
Curle & Scott became liens on the land of Curle, and that the 
court below should have required by its decree that this sum 
should be paid out of the land before the defendants can be 
equitably or legally required to convey. They say it is of the 
nature of a mortgage, at least an equitable mortgage, and that 
vy the title remaining in the hands of defendants, taken in their 
name at first, they being the legal owners of the land, any ad- 
vances made by Beach & Eddy to Curle & Scott are in law pre- 
sumed to be made on this land, looking with an eye to this 
land as a means of payment in future. 

By our statute, no action shall be brought upon any contract 
for the sale of lands, tenements, hereditaments, or auy other 
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interest in or concerning them, unless the agreement upon which 
the action shall be brought, or some memorandum or note 
thereof, shall be in writing and signed by the party charged 
therewith, or some other person by him lawfully thereto au- 
thorized. Now, in the opinion of this court, the verbal agree- 
ment between Curle and these defendants to hold the land sub- 
ject to the advances to be made by Beach & Eddy to Curle & 
Scott is within the provisions of this statute, and therefore not 
binding. Consequently it was proper in the court below to 
strike out so much of the defence as rested on this agreement. 

There is much learning on the subject of mortgages to secure 
future liabilities. But it seems that the mortgage for this pur- 
pose must express the object. The assistant vice chancellor, 
in the case of Walker v. Snediker et al., (1 Hoffman, 146,) 
said, ‘‘ It had been settled in equity by repeated decisions, that 
a mortgage, to secure future as well as present responsibilities, 
is good; but the better opinion, if not decided law, is, that the 
mortgage must express the object. It is certain that it can not 
be rendered available for fature liability by a subsequent parol 
agreement.”” In Jarvis v. Rogers, (15 Mass. 392,) Parker, 
C. J., said: ‘‘I admit that by the principles of the civil law, 
as they have been applied to mortgages, if the debtor pledges 
property for the security of a debt, and afterwards another debt 
is contracted to the same party, the creditor may retain until 
both debts are paid, provided no other security is given and no 
stipulation is made with respect to the second debt, tending to 
negative the presumption of an implied contract that the pledge 
should be so retained. But this doctrine, I believe, is founded 
upon the presumption of such contract, and where there is no 
original contract to pledge, there can be no presumption with 
respect to a subsequent debt.” Ch. Justice Sharkey, in Wil- 
liams v. Strattan, (10 Smed. & Mar. 426,) said: ‘‘ A deposit 
of all the title deeds, as a security for a debt created ad ¢he time 
the deposit is made, is generally recognized as constituting an 
equitable mortgage. Such equitable liens have met with very 
decided opposition in England, though they have been gencrally 
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sustained; but it is admitted on all hands that they should not 
be extended beyond their present limit. Such a mortgage is 
in direct opposition to the statute of frauds, in regard to which 
we have said that we will create no exceptions not found in the 
statute. Lord Eldon said, in departing from the rule of the 
statute, there is no rule to go by, and it was essential that 
those who wished to render such securities valid should learn 
the utility of requiring two or three lines in writing.” In 
Shirtz v. Deiffenbach, (3 Barr, 234,) it was held that there 
could be no such thing as a parol mortgage of lands in Penn- 
sylvania. (Bowers v. Oyster, 8 Penn. 239.) The court of 
appeals of Kentucky, in Vanmeter v. McFadden, (8 B. Mon. 
437,) said: ‘* We are strongly inclined to the opinion that the 
mere deposit of title deeds should not be regarded in this state 
as constituting any lien upon real estate. If permitted to have 
this effect, an interest in landed property is created by the con- 
tract of the parties not reduced to writing in direct violation of 
the statute of frauds. Under our registry laws, the mere pos- 
session of the title deeds is of no real importance to the owner 
of the estate. He can procure office copies and use them with- 
out accounting for the absence of the original deeds, aud that 
necessity which gave rise to this doctrine of implied or equita- 
ble lien having no existence here, the doctrine itself would be 
difficult to be maintained either upon the ground of principle or 
of public policy.”” Lord Elden said, in ex parte Hooper, (19 
Vesey, 480, ) that ‘‘ there never was a case where a man having 
taken a mortgage by legal conveyance, was afterwards permitted 
to hold that estate, as further charged, not by legal contract, 
but by inference from the possession of the deed.”” The same 
chancellor said, in ex parte Whitbread, (19 Vesey, 210,) 
‘Upon this subject 1 must always protest that the doctrine now 
prevailing ought never to have been established. The law pre- 
viously was, that, if there was a clear mortgage and a subsequent 
advancement, the latter could not be added without writing. 
When that was once determined, how could it be said that these 
deposits should have this effect ?” 
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Without deciding whether there can be an equitable mortgage 
under our System of law or not, the court is fully satisfied that 
the ‘parol contract—set up in this case by the defendants in or- 
der to make the future advances to Curle & Scott operate as an 
equitable lien or mortgage on the land of Curle, the title of 
which was then in the defendants—is void, being contrary to 
the statute of frauds and perjuries. 

Upon this contract, then, which was contrary to the statute, 
the defendants can not insist on tacking their debt against 
Curle & Scott to the amount of the purchase money originally 
advanced by them for Curle, and which has been paid back, and 
require this debt to be paid before they convey according to 
their written agreement. This view settles both cases, affirming 
the judgment below in all things; this court allowing the 
same time as the court below did. The plaintiffs must pay the 
costs of the case brought here on error, and the defendants the 
costs of the case brought here by them on appeal. The record 
in this case will be remitted to the court below, with instruc- 
tions to carry into execution the decree which was made by that 
court, allowing to the parties the same time to perform their re- 
spective parts as decreed, counting from this day. 


IN THE MATTER OF THE ASSIGNMENT OF THomAas McGRADE. 


1. A final judgment must be rendered in a cause before an appeal can be ta- 
ken to the Supreme Court. 


T. T. Gantt, for respondents. 
Hill, Grover § Hill, for appellant. 


Scott, Judge, delivered the opinion of the court. 


This case is brought here by the appellee on a motion to 
affirm the judgment, on the ground that the appellant has not 
brought his appeal here within the time required by law. It 
9—VOL. XXIV. 
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appears from the record that there has been no’ final judgment 
in the cause. The construction of the statute relative to ap- 
peals has been uniform, that there must be a final judgment ir 
a cause before an appeal can be taken. The motiow of the 
ixppellees will therefore be overruled, for the reassn that the 
ca, Se ig still pending in the court below, and until it is finally 
disposed of no appeal will lie to this court. The other judges 
concur. 


——_+e6or—— 


BeErTHOLD ef @l., Plaintiffs in Error, v. McDonatp et al., De- 
fendants in Error. 


1. Where there are tw@ ¢onfirmations under the act of Congress of March 3, 
1807, upon successive ‘ays, of the same tract of land to different claim- 
ants, the superiority of either title must be determined by the relative mer- 
its of the two titles as they stood before the confirmatiens. 


-2, A confirmation of a Spanish claim under the act of Congress of March 3, 


1807, is not rendered void by reason of the fact that the person in whose 
name said claim was presented for confirmation, and to whom it was con 
firmed, had died previously to its presentation for confirmation; the con- 
firmation will enure to the benefit of his legal representatives. 


Error to St. Louis Land Court. 


‘This was an action in the nature of an action of ejectment. 
Plaintiffs assert title to a tract of two by forty arpens under a 
confirmation by the old board of commissioners to Charles Gra- 
tiot. Defendants claim under a confirmation by the same board 
to one Jeannette. The following facts appeared upon the trial : 
Charles Gratiot, claiming a tract of two by forty arpens, situ- 
ate in the Prairie des Noyers, as assignee of Jeannette Floré, 
presented his claim for confirmation under the act of Congress 
of March 3, 1807. He produced before the board a report of 
a survey of said two by forty arpens made in 1788 for one 
Jeannette ; also a deed of transfer of said lots, dated June 11, 
1805, purporting to have been executed by Jeannette Floré. 
The board on the 19th of November, 1811, confirmed said lots 
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to Gratiot and ordered them to be surveyed conformably to his 
possession. A claim to said tract of two by forty arpens was 
filed, in the name of Jeannette, with the recorder of land titles 
prior to the filing of the claim of Gratiot. On the 20th of 
November, 1811, the board confirmed the said tract to Jean- 
nette. These confirmations were made under the second sec- 
tion of the act of Congress of March 3, 1807. Evidence was 
introduced in behalf of defendants, tending to prove that the 
person named Jeannette, in whose name said tract was con- 
firmed on the 20th of November, 1811, as above stated, was a 
free negress, who lived in the town of St. Louis, and died 
there, either before or just after the change of government in 
the year 1803, leaving one child, Susanne Jeannette ; that said 
Jeannette, and she alone, possessed and cultivated said tract un- 
der the Spanish government ; that she was never known by any ~ 
other name than simply Jeannette ; that there was not in and 
about St. Louis, in or before the year 1805, any woman named 
Jeannette Floré; that there was a woman named Marie Floré, 
who owned a tract in the Prairie des Noyers of one-half an ar- 
pent in front by forty arpens in depth, which lay to the south 
of and was distinct from the premises in dispute ; that neither 
any person named Jeannette Floré, nor the deceased Charles 
Gratiot, nor any person claiming under him, had ever cultiva- 
ted or possessed the tract of which the premises in dispute are 
apart. Gratiot died April 20th, 1817. Previous to his death 
the deed which had been made to him in the name of Jeannette 
Floré, and which had been recorded in 1805, was again re- 
corded with a correction which had been made on the 30th of 
March, 1817; which correction is made under the hand and 
seal of Florence Floré; and by it she acknowledged that by 
error in said deed she had been named Jeannette Floré, and that 
she had executed the deed to Gratiot on the day of its date for 
the purposes therein contained. Defendants also introduced 
in evidence a deed of indenture, dated January 13, 1819. 
This deed was executed by Florence Floré, and by J. P. Ca- 
banne, administrator, and by Victoire Gratiot, widow and ad- 
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ministratrix of Charles Gratiot. It recited that there was an 
error in the deed of June 11, 1805, in respect to the ‘* quanti- 
ty of land sold, the situation, limits, and description of said 
land, as well as in the name of the said Florence Floré.”” The 
deed then proceeds to annul the deed of 1805, and conveys to 
the heirs and legal representatives of Charles Gratiot, deceas- 
ed, the tract of one-half by forty arpens in the Prairie des 
Noyers, situate two and a half arpens south of the Jeannette 
lot. This tract of one-half by forty arpens was sold in the 
year 1820, under judicial order, by the administrators of the 
estate of said Charles Gratiot, and the proceeds appropriated 
and applied as part of the assets of his estate. 

The court, on the motion of defendants, instructed the jury 
as follows: ‘‘If the jury find from the evidence that the tract 
of land confirmed to Jeannette by the board of commissioners 
includes the land in controversy, and is the same land which was 
surveyed for Jeannette by the authority of the Spanish govern- 
ment; that the said Jeannette and those acting for or under 
her were the only persons who inhabited, cultivated or possessed 
the said tract prior to the 20th of December, 1803; that the 
person who executed the deed in the name of Jeannette Floré 
and filed by Charles Gratiot with the recorder of land titles as 
one of the evidences of his claim, is not the person for whom 
the survey of said tract of land was so made, but another and 
a different person, and that she cultivated and possessed, prior 
to 20th December, 1803, another and different tract in the same 
common field, surveyed for her by authority of the Spanish gov- 
ernment in the year 1788, embracing no part of the land in 
controversy,—-the jury ought to find for the defendants.”? This 
was the only instruction given. 

The following instructions asked by the plaintiffs were refus- 
ed: ‘¢1. Ifthe jury find that Jeannette was dead before the 
time of filing the claim in her name with the recorder, then the 
confirmation to her individually was void, and neither the con- 
firmation nor claim can have any effect on the rights of the 
parties in this case. 2. The confirmation of the tract, of which 
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the land in controversy is a part, to Charles Gratiot, is in law 
conclusive as to two facts ; first, that he was the true and pro- 
per assignee of Jeannette Floré by,the deed under which he 
claimed the land before the board of commissioners ; and, see 
cond, that he had the oldest and best claim to the land as 
against every other claimant under the Spanish government. 
Any subsequent confirmation of the said tract to another per- 
son could not defeat that made by Gratiot. 8. The tract con- 
firmed to Charles Gratiot on the 19th of November, 1811, was 
the same tract described in the Spanish survey for Jeannette, 
filed and recorded with his claim.” 

Drake and Field, for plaintiffs in error. 

I. The first confirmation, in point of time, was to Gratiot, 
and the plaintiffs claiming under him had the elder and better 
title. (Strother v. Lucas, 12 Pet. 410; Bissell v. Penrose, 8 
Howard, 817; Landis v. Brant, 10 Howard, 348; Lebois v. 
Bramell, 4 Howard, 449; Chouteau v. Eckart, 2 Howard, 
344.) 

II. There was no power in the court below to correct any 
error on the part of the commissioners in giving the confirmation 
to Gratiot. Such a power has always been disclaimed by the 
courts of the United States. Much less ought such a power to 
be exercised by a state court. (See cases above cited and Blane 
v. Lafayette, 11 Howard, 112; 8 Howard, 720; Burgess v. 
Gray, 16 Howard, 48.) 

III. The confirmation to Jeannette (she being dead before 
any claim made, and in fact before the creation of the board of 
commissioners) was a nullity. In the case of the death of a 
claimant during the pendency of the claim before the board, 
the doctrine of relation will make the confirmation good. So 
it is understood to have been held, that a claim presented by a 
living person on behalf of the estate of one deceased is suffi- 
cient. But in this case the claim seems to have been made in 
the name of a person who did not exist when it was made. It 
is submitted that the proceeding is merely void. 

IV. It is of no importance whether the one confirmation or 
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the other was first surveyed, nor that there appear two surveys 
of the same land. (McGill v. Somers, 15 Mo. 80.) 

V. The circumstance that the lines on the ground were actu- 
ally only run once, is no impeachment of a survey afterwards 
adopting the lines thus run. (Kissell v. Public Schools, 16 
Mo. 353.) 


Gamble, Geyer and Gibson, for defendants in error. 


I. The confirmation to Jeannette was valid, notwithstanding 
she was dead when the notice was filed. (Mercier et al. v. 
Letcher et al.) 

II. If the confirmation to Gratiot be regarded as the elder 
confirmation, it is not conclusive upon Jeannette’s representa- 
tives. (2 Stat. U. S. 440, secs. 2 and 4.) 

III. Gratiot’s is not the elder confirmation. Jeannette’s is 
the elder by relation. (Landes v. Brant, 10 How. 370, 373; 
Jackson v. McMichael, 3 Con. 75; Crowley v. Wallace, 12 
Mo. 145.) 

1V. Gratiot’s confirmation had no locality, and did not at- 
tach to any land without a survey. (West v. Cochran, 17 
Howard, 403. ) 

V. The survey required by the confirmation was to be execu- 
ted by the surveyor upon the ascertainment of the fact relating 
to the possession. (Kissell v. Public Schools. ) 

VI. The possession was the controlling fact in locating the 
confirmation. (Page v. Scheibel, 11 Mo. 185.) 

VII. The instruction of defendants put the title under the 
confirmations and survey upon the true ground of possession by 
Jeannette alone under the Spanish government. 

VIII. That the confirmation of Gratiot being without a sur- 
vey, locating it according to possession of Floré is not the 
foundation of a recovery. 


Scort, Judge, delivered the opinion of the court. 


This is a case of the first impression in our courts. We have 
not found one in which there has been in our tribunals a con- 
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troversy as to the relative merits of two confirmations for the 
same tract of land under the act ef Congress of the 3d of 
March, 1807. 

We are not prepared to acquiesce in the correctness of the 
assumption that the principle of the case of Landes v. Brant, 
(10 Howard, 348,) is applicable to that now under considera- 
tion. The rule there maintained is, that when the commission- 
ers under the act of Congress of the 3d of March, 1807, for the 
adjustment of land titles in Missouri, decided in favor of a 
claim, and issued a certificate accordingly, this decision settled 
two points, viz: first, that the claimant was the proper person 
to receive the certificate ; and second, that the title so confirmed 
was better than any other Spanish title. It is maintained that 
the commissioners, acting under the act referred to, have con- 
firmed the same tract of land to two different individuals. 
Hence it may be said of each claimant that he was the proper 
person to receive the certificate, and that his title, confirmed by 
the commissioners, is better than any other Spanish title. This 
being so, it would seem that priority in the act of confirmation, - 
or the relative merits of the two titles, must give the rule for 
ascertaining which of them shall prevail. We do not consider 
that the case of Landes v. Brant furnishes any ground by which 
it can be maintained that the confirmation to Gratiot was a su- 
perior title to that conferred on Jeannette by her confirmation. 
A confirmation under the act of 1807 is conclusive against the 
United States, and is also conclusive against all those who did 
not file notices of their claims prior to July 1, 1803; for the 
fifth section of the act of 1807 bars and makes void the rights 
of all those neglecting so to do. The claim of Clamorgan, 
which was the subject of litigation in the suit of Landes v. 
Brant, was confirmed in 1811; and being conclusive against 
the United States, the confirmation was also conclusive against 
all Spanish claims, notice of which had not been given to the 
recorder prior to July 1, 1808. It not appearing that any 
other claim had been preferred to the tract confirmed to Cla- 
morgan, the court was well warranted in employing the lan- 
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guage used on that occasion; for all other claims to the tract 
being void and made of no avail in law or equity, and the con- 
firmation being in the language of the act final against the 
United States, the court might well say that the claimant was 
the proper person to receive the certificate, and that the title so 
confirmed was better than any other Spanish title. How differ- 
ent are the circumstances of the case now under consideration 
from those of that of Landes v. Brant. The claim of Jean- 
nette was filed with the recorder before that of Gratiot, and was 
confirmed by the board only the day after the confirmation made 
to him. Both confirmations were made under the second sec- 
tion of the act of 1807; and as by that section no tract was to 
be confirmed that was claimed by another, we should regard the 
two confirmations as leaving the relative merits of the two titles 
as they stood before any confirmation. The law manifesting 
this care for the rights of third persons, there is no warrant for 
the inference that the mere circumstance of one claim being ex- 
amined and confirmed a day before the other, should give it a 
conclusive preference. In providing that a tract claimed by 
any other person should not be confirmed, the law seems to have 
contemplated that the commissioners should not decide on the 
relative merits of two claims; but, having confirmed both of 
them, the question of superiority is left open for the courts. 
It must be borne in mind, that, by repeated decisions of the Su- 
preme Court of the United States, the legal title or the fee did 
not pass from the government by a confirmation of the commis- 
sioners under the act of 1807; so this is not the case of an 
elder against a junior patent in an action of ejectment, but it is 
one presenting the relative merits of two inchoate or equitable 
titles. In the case of Carmichael v. Brisler, (8 Martin, 727, ) 
there were two confirmations for the same tract of land. The 
court, speaking of the confirmation of the plaintiff, said, ‘‘ the 
confirmation of his claim by the land commissioners had the 
effect of perfecting his title against the general government, 
but leaves it to its original value when placed in opposition to 
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the claim and title of an individual. To the same effect is the 
case of Sanchez and wife v. Gonzales (11 Martin, 212). 

From the evidence preserved in the bill of exceptions, to 
which no objection was taken, it is obvious that the claim of 
the plainziffs, in point of equity, can not bear the least exam- 
ination. In comparison with that of the defendant, it has not 
the least semblance of justice. The conduct of the mother of 
the plaintiffs, as administratrix of Joseph Gratiot, a great many 
years ago, when the details of the transaction were compara- 
tively fresh in the recollection of the parties, in relinquishing 
all claim to the tract in dispute as originating in mistake, and 
taking a deed for that really belonging to Floré, must be deci- 
sive as to the superiority of the equity of the defendants. Al- 
though the mother, by her deed, could not alien the estate of 
her children derived from their father, and although it may be 
inoperative for that purpose, yet the transaction is of great 
force in determining the relative merits of the claims of the two 
parties. The finding of the facts, embodied in the instruction 
given by the court, clearly establishes the superiority of the 
equity of the defendants. Indeed the plaintiffs seem to rely 
solely on the dry technical point, that their confirmation was 
prior, in point of time, to that of the defendants ; a view of the 
case in which we do not acquiesce. 

As to the objection taken that Jeannette was dead when the 
claim was filed in her name, and consequently that the confirm- 
ation to her was void, we may remark that the same point was 
made in the case of Mercier v. Letcher, (22 Mo. 66,) and it 
was determined that the circumstance of a claim being pre- 
sented in the name of a dead man, no conveyance from him be- 
ing shown, did not avoid the confirmation, but that it enured 
to the benefit of his heirs. 

The judgment is affirmed, the other judges concurring. 
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CLARKSON, Plaintiff in Error, v. Morrison’s ADMINISTRATOR, 
Defendant in Error. 


1. A., B. and C, entered into a tripartite agreement under seal, whereby it was 
covenanted that a pork-house should be built upon a certain lot recited there- 
in, to be held by C. under a lease from one D.—B. to erect the said pork- 
house—A. to advance to B. $1000—C. to advance $3000 to B., and to sur- 
render to B. all liens and securities held against him by C. except his (said 
C.’s) titles, liens and security to and upon said Jot and certain other speci- 
fied lots—C. to make a lease of said pork-house, when completed, to A. for 
a term of two years at the annual rent of $2000 ; the amount of $1000 
advanced by A. to be credited to him for the first half year’s rent—the 
rents to accrue upon said porkehouse, and a hemp warehouse upon the same 
lot, to be paid to C., to be applied by him in the payment of the ground 
rent, insurance, taxes, &c. ; the remainder to be applied in extinguishing the 
debt due, or to become due, from B. to C.—C. to keep the buildings leased 
and producing rent—C., whenever he should be paid all debts due from B., 
to assign to B. the lease from D. or any renewal thereof. Held, that a 
failure to complete the buildings would not give to A. a cause of action 
against C.; nor could A. treat the money advanced by him to B. as money 
advanced upon the credit of C. 

2. Amendments should be liberally aliowed. 


Error lo St. Louis Court of Common Pleas. 


The following tripartite agreement, under seal, dated May 24, 
1848, was executed by J. 8. Morrison, Charles Collins and 
Charles S. Clarkson: ‘* Whereas, Joseph S. Morrison now 
holds a certain lot of ground on Broadway, in the city of St. 
Louis, under a lease from Mrs. Ashley, on which lot is now 
standing a hemp warehouse, lately built by Charles Collins un- 
der contract with said Morrison ; and whereas, it has been con- 
tracted and agreed by and among the parties hereto, that a 
pork- house shall be erected on said lot, to be tenanted and used, 
when completed, by Charles 8. Clarkson; now it is agreed and 
covenanted by and among the said Morrison, Collins and Clark- 
son, as follows: 1. Charles Collins is to erect upon said lot, 
and that part of it which lies between the hemp warehouse and 
Broadway, a pork-house, which is to be not less than fifty feet 
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wide, and of the same length of the hemp warehouse; to be 
three stories high, and be built in a substantial and workman- 
like manner. The plan of the pork-house and its internal ar- 
rangements are to be such as shall be acceptable to said Clark- 
son, and the whole house shall be completed on or before the 
fifteenth day of October, 1848. 2. In order to enable the said 
Collins the better to carry on and complete the building of the 
pork-house, the following means and conveniences are to be 
furnished to him, viz: 1st. Said Clarkson is to advance to 
said Collins, without delay, one thousand dollars in money, 
which sum of one thousand dollars is to be made good to the said 
Clarkson, by a eredit for the first half year’s rent of said pork- 
house after he becomes tenant thereof. 2d. Said Joseph S. 
Morrison is to surrender and give up, ina good and effectual 
manner, all the liens and securities which he holds against said 
Collins and Samuel M. Bowman, or either of them, except only 
his (said Morrison’s) titles, liens and securities to and upon 
the lot of ground on Broadway, held by lease from Mrs. Ash- 
ley, with the buildings erected or to be erected thereon, and the 
property at the corner of Green and Second streets, called the 
* Scott House property ;? and except, also, his titles, liens and 
securities to and upon a certain tract of land situate in Lincoln 
county, and containining about two thousand arpens ; and as to 
the said Lincoln county lands, the said Morrison is to give to 
said Collins good written authority for power of attorney or 
otherwise, to sell or encumber the said land, or any part thereof, 
for the purpose, first, of raising one thousand dollars, to be 
applied by seid Collins towards the building of said pork- 
house ; and second, whatever additional sums may be raised by 
said Collins, out of said land, shall be paid to the said Morri- 
son, and credited to said Collins on his indebtedness to said 
Morrison ; and the said Morrison is to advance to the said Col- 
lins the sum of three thousand dollars in money, in the sums 
and at the times following—that is, on the fifteenth day of 
June, 1848, one thousand dollars ; on the 15th day of August, 
1848, five hundred dollars ; on the fifteenth day of September, 
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1848, five hundred dollars ; on the fifteenth day of October, 
1848, five hundred dollars ; on the fifteenth day of July, 1848, 
five hundred dollars. 8. As soon as said pork-house shall be 
completed, the said Morrison shall make a lease thereof to the 
said Clarkson, and the said Clarkson shall accept the same, for 
the term of ten years, at the annual rent of two thousand dol- 
lars, payable semi-annually. 4. All the rents to accrue upon 
the lot of ground on Broadway, including both the hemp ware- 
house and the pork-house, shall be paid to the said Morrison, 
out of which he shall pay the ground rent and insurance upon 
the houses, and all taxes upon said property. The residue of 
the rents so received shall be applied as follows: In order to 
cover interest at six per cent. on advances, and commissions at 
six per cent. for renting, insuring, and superintending the pro- 
perty, said Morrison shall retain twelve per cent. upon the entire 
amount of his advances to said Collins, made at any time here- 
tofore, or that may be made hereafter, in connection with the 
buildings and improvements upon said leasehold property on 
Broadway, and the remainder shall go to the extinguishment of 
the principal of the debts due or to become due from said Col- 
lins to said Morrison, and shall be credited accordingly. 5. 
The said Morrison shall use ll reasonable care and diligence to 
keep both the hemp warehouse and the pork-house leased and 
producing rent to the best advantage, and to collect such rents 
as shall become due; but he shall not be answerable for any 
rents that can not be collected by the use of such care and dili- 
gence. 6. Whenever the said Charles Collins or his legal rep- 
resentatives shall fully pay off and satisfy all debts due from 
him to said Morrison, the said Morrison or his representatives 
shall assign to the said Collins or his representatives the afore- 
said lease from Mrs. Ashley, or any renewal thereof which may 
then be in existence. in testimony whereof,” Ke. 

This suit was instituted by Clarkson against the administrator 
of Morrison to recover damages for a failure on the part of said 
Morrison to erect the pork-house, which it was alleged he had 
engaged by the above contract to build. The seeond amended 
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petition contained four several eauses of action or counts. The 
first count is founded upon the agreement above set forth, and 
the breach alleged is a failure on the part of Morrison to build 
the said pork-house according to the stipulations of the above 
agreement. The second cowné alleges an extension of time to 
said Morrison from the 15th of October, 1848, to the Ist of 
December, 1848, for the completion of the building, and a fail- 
ure on said Morrison’s part to complete the same. The third 
count is founded upon an alleged oral promise of Morrison, 
made on the 16th of October, 1848, to complete the erection 
of said pork-house. The fourth cause of action is for money 
laid out and expended by plaintiff, Clarkson, upon said build- 
ing while in process of erection. Demurrers were sustained to 
the first and second cownés of the petition. The third and fourth 
counts of the petition were stricken out on motion of defen- 
dant, because the subject matter of said counts was new and 
different from the cause or causes of action set forth in the ori- 
ginal petition. Said original petition contained the following 
passages : ‘* Said Morrison, both before and after the making 
of said contract [the one above set forth}, promised and agreed 
with said Clarkson that he, said Morrison, would build and 
complete said pork-house according to the understanding of the 
parties,”? &c. ‘* Plaintiff further states that in the spring of 
the year 1849, before the burning of said pork-house, the 
buildings and walls thereof were in a sinking and damaged con- 
dition, and the said Clarkson, being anxious to have the said 
house, if possible, in a fit and proper condition for his busi- 
ness, with the assent of said Morrison, did expend large sums 
of money in endeavoring to repair the same and prop the walls 
thereof.” 


Glover §& Richardson and C. Gibson, for plaintiff in 
error. 

I. The court erred in sustaining the demurrer to the first 
cause of action. The contract imposed upon Morrison an ob- 
ligation in favor of Clarkson to secure the erection of the pork- 
house. (11 Verm. 491; 34 Maine, 309.) 
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II. Also in sastaining the demurrer to the second cause of 
action. (Cummings v. Arnold, 3 Metc. 486; 10 Ad. & El. 
57.) . 

ILI. The motion to strike out the third and fourth causes of 
action should have been overruled. (Cunningham v. Day, 2 
S. & R. 1; Rodigue v. Curcier, 5 Binn. 381; Farmers’ and 
Mechanics’ Bank v. Israel, 6 S. & R. 294; Donner vy. Shaw, 
8 Fost. 125; 1 Miles, 67.) 


Todd and Krum, for defendant in error. 
LEONARD, Judge, delivered the opinion of the court. 


The main question is as to the proper construction of the ar- 
ticles of agreement upon which the first and second counts of 
the last amended petition were feunded. It is supposed, on 
one side, that this instrument created a personal obligation 
against Morrison, not only to grant a lease on the pork-house 
to Clarksen when it should be erected, but also to cause it to 
be erected as prescribed in the articles; while, on the other 
side, it is insisted that the obligation to erect the building was. 
exclusively upon Collins ; to enable him to do which, money was 
to be advanced to him by both Morrison and Clarkson; and 
that the only obligation upon Morrison was to make the lease 
wher the building should be erected, and to accept Clarkson’s 
advance of a thousand dollars to Collins as a payment of the 
first half year’s rent. 

To enable us to put a proper construction upon this agree- 
ment, we ought to be made acquainted with the circumstances 
that surrounded the parties at the time it was entered into ; but 
the only light we have on the subject is what is disclosed by 
the instrument itself. Judging from the written articles, we 
should infer that Collins was the real owner of the leasehold 
interest upon which the pork-house was to be erected, and that 
he was indebted to Morrison, who held this and other property 
belonging to Collins in trust to secure that indebtedness ; that 
these two parties—Cellins and Morrison—were desirous of 
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making this property productive—the former as owner, and the 
latter as a lien creditor--and that Clarkson desired to secure 
the use of the house as soon as it should be erected, in order to 
carry on his business in it. The words of the instrument do 
not impart an obligation on the part of Mortison to have the 
building erected ; but Collins expressly binds himself to do this, 
and, to enable him to do so, each of the other two parties— 
Morrison and Clarkson—expressly oblige themselves to make 
certain advances of money to him; and the only express un- 
dertaking in the instrument on the part of Morrison in favor 
of Clarkson, is to grant him a lease of the building as soon as 
it should be erected, and to allow the thousand dollars advanced 
by Clarkson to Collins to go in extinguishment of the first half 
year’s rent to become due upon the lease. It is argued, how- 
ever, that Morrison was the real owner of the building to be 
erected, and that Collins was only interested in it as the con- 
tractor for its erection, and that therefore the contract, as be- 
tween Morrison and Clarkson, ought to be construed as im- 
porting not only what was expressly agreed between them, but 
also that the budlding should be erected as provided in the 
agreement, so as to make Morrison liable for all the damages 
occasioned by the non-completion of the building. We think, 
however, that the ground here suggested for putting a construc- 
tion upon these articles, not only not called for by the words of 
the agreement, but contrary to the apparent meaning of them, 
has no existence in fact, so far as we are able to judge from 
the recitals and stipulations of the contract ; and that instead of 
Morrison being the real beneficial owner of the leasehold inter- 
est in the lot on which the building was to be erected, it be- 
longed, as before suggested, to Collins, who was interested in 
the proposed building as owner, and not as a building contrac- 
tor ; and that Morrison’s interest in the premises was only as 
the creditor of Collins, having a lien upon the property for the 
security of his debt. But whether we be correct or not in these 
conclusions as to the relations of the parties te the property, 
we are satisfied that the words of the instrument, considered by 
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themselves, will not bear the construction the plaintiff seeks to 
put on them, and that we are not authorized by the surround- 
ing circumstances, so far as they are disclosed by the articles 
of agreement, to give them any other than their grammatical 
construction. The result is that upon the written agreement 
the plaintiff is not entitled to recover for the non-completion 
of the house, nor can he treat the thousand dollars, advanced 
by him to Collins, as money advanced under the agreement 
upon the credit of Morrison. The demurrer to the first and 
second counts we think therefore was well taken. 

It only remains to consider the propriety of striking out the 
third and fourth counts, filed under a general leave to amend, 
on the ground that they brought into the record new causes of 
action not embraced in the original petition. In this particular 
we think the court erred. The original and first amended peti- 
tions are very inartificially drawn, but enough is shown to war- 
rant the filing of the third and fourth counts. The third count 
is upon an oral promise of Morrison for the completion of the 
building, and the fourth count for money expended by Clark- 
son for Morrison. Both the original and the first amended 
petitions allege an oral promise on the part of Morrison to com- 
plete the building, and also contain an allegation of the expen- 
diture of money upon the building by the plaintiff with the as- 
sent of Morrison. These matters, as before suggested, are very 
imperfectly stated, but enough is stated, in our opinion, to au- 
thorize the amendments made in the third and fourth counts. 
We do not know that this will avail the plaintiff any thing under 
the opinion now expressed in reference to the construction of 
the written agreement, but if the plaintiff have a right of reco- 
very independent of the written contract, as is alleged in these 
counts, we should be unwilling to deny him redress on account 
of the imperfect manner in which his cause of action was ori- 
ginally stated. 

Let the judgment be reversed and the cause remanded. 
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City or St. Lovis, Respondent, v. Foster & West, Ap- 
pellants. 


1. A superintendent of water-works in the city of St. Louis, appointed ond 
acting under the city ordinance No. 2288, (Rev. Ord. 1850, p. 160,) receiv- 
ed from the city register blank water-licenses, with the respective amounts 
stated therein, to be issued by him to individuals from whom it was his 
duty to collect, and pay over to the city treasurer the sums called for in 
such licenses ; held, that prima facie he became chargeable with the whole 
amount called for by the blank licenses so received by him, although the 
city auditor, not having received from the city register one of the duplicate 
receipts which it was the duty of the register to have required of the super- 
intendent for the blank licenses delivered, had not charged said licenses to 
the superintendent as required by the above mentioned ordinance. 

2. In an action on an official bond against the principal and sureties, the ad- 
missions of the principal, made after the expiration of his term of office, 
are inadmissible in evidence against the sureties. 


“Ippeal from St. Louis Court of Common Pleas. 


Foster, one of the defendants in this suit, was superintend- 
ent of watcr- works of the city of St. Louis for two successive 
terms of one year each, ending the first Monday of June, 1853, 
and as such executed the two bonds upon which this suit is 
brought, with West as his security in each bond. The peti- 
tion contained separate counts upon each bond. It appeared in 
evidence that during these two terms of office, Foster, as su- 
perintendent of water-works, received from the city register 
blank water- licenses to a large amount; that a portion of these 
blank licenses were returned to the city register; that the 
amount paid by said Foster to the city treasurer, as the amount 
collected by him upon the blank licenses filled up and issued by 
him to individuals, left a portion of the blank licenses received 
by him from the register unaccounted for. There was no evi- 
dence showing that any of these blank licenses unaccounted for 
by Foster were ever issued by him to individuals, or by any one 
authorized by him ; nor did it appear that he had ever received 
any money upon said blank licenses. 
10—voL. XXIV. 
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The ordinance of the city (see Rev. Ordinances, art. 6, sec. 
2, p. 168,) made it the duty of the superintendent of water- 
works, among other things: ‘‘ Fourth, to issue licenses to in- 
dividuals for water from the.water-works, and collect the 
charges therefor, and to pay to the city treasurer, on every 
Saturday, all moneys received by him for water licenses during 
the previous week. Fifth, to report to the city auditor, under 
oath, every three months, all licenses issued by him, and the 
amounts received therefor, and the payments made by him into 
the city treasury ; and, at the same time, produce to the auditor 
all blank licenses then in his hands, and settle the account for 
the quarter.”” 

Article 7 of said ordinance contained the following provi- 
sions: ‘* Sec. 1. Blank water licenses shall be furnished by the 
city register to the superintendent of the water-works as often 
as he may request, to be issued as hereinafter provided. Sec. 
2. The register shall keep a register of all licenses so fur- 
nished, and shall take duplicate receipts therefor, one of which 
he shall immediately deliver to the city auditor, to be charged 
to the superintendent of the water- works.” 

No receipts whatever were taken by the city register at the 
time the blank licenses were delivered to the superintendent ; 
consequently none were delivered to the auditor by the register, 
as required by the above cited ordinance. As no receipts for 
the blank licenses were delivered to the auditor, he did not 
charge the superintendent therewith. The superintendent never 
made a quarterly report to the auditor, under oath, as required 
‘by the ordinance. 

The cause was tried by the court sitting as a jury, and the 
eourt having found on one of the counts of the petition a bal- 
ance in favor of the plaintiff, and upon the other coun? a bal- 
ance in favor of the defendant, these sums were set off against 
each other, according to the stipulation of the parties, and a 
judgment rendered against the defendants, Foster and West, for 
the sum ef $2753 06. 
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Krum § Harding and Glover &§ Richardson, for appel- 
lants. 

I. The court should have reviewed the finding, for it is as- 
sumed that Foster received the number of licenses charged 
against him in the register ; the only evidence that he delivered 
any of them to applicants and received the water rates for 
those so issued, was given by his collectors, and, according to 
their testimony, all the money that he received for licenses is- 
sued was fully accounted for to the city. The licenses them- 
selves were of no value, or least but nominal, until they were 
issued, and the burthen of proving that they were issued rested 
on the plaintiff. 

II. The case made by the averments contained in the plain- 
tiff’s petition, is for money had and received to the use of 
the city—that is to say, the averments in the petition are dis- 
tinct to the effect that Foster issued the number of licenses 
charged against him (except what he returned), and that he 
received the rates or money for them. There is a complete 
failure of proof on both these points. 

III. The court finds the fact that the plaintiff failed to prove 
that Foster or his collectors ever collected or received any 
money for licenses which have not been accounted for before 
this suit. The very gist of this action is, that Foster collected 
money for licenses and failed to account for it; and when the 
fact is found that he has not done so, or rather when the proof 
is not sufficient to establish this material fact, judgment should 
have been for the defendants. 

IV. The finding of the court to the effect that there was no 
proof that Foster or his employers ever collected or received 
any money upon licenses furnished by the register, which he 
had not accounted for before suit, and that there was no proof 
that any of said licenses unaccounted for had ever been issued, 
is tantamount to finding that Foster had accounted for and paid 
to the city all moneys collected and received by him for water 
licenses. The judgment of the court, therefore, (being for the 
plaintiff, ) is erroneous. 
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V. On the facts under the pleadings in this case, the super- 
intendent is not liable for the nominal sums specified in the 
blank licenses delivered to him—the same as so much money 
collected by him. It is not charged in the petition, nor is it 
shown in the evidence, that the plaintiff sustained any speczal 
damage by reason of the superintendent’s failure to return 
blank licenses, or by reason of any other neglect of duty on 
his part. 

VI. I€ the register had taken duplicate receipts from Foster 
and filed one with the auditor as required by the city ordinance, 
then the amount might been charged against Foster as so much 
money to be accounted for either in money or blanks returned. 
But this was not done ; and, as it is only by virtue of the or- 
dinance that the blanks become a money charge, the plaintiff 
was not entitled to recover without proving that money was re- 
ceived on the blanks. Foster never gave any receipts—never 
was present when the licenses were issued—never assented, ac- 
tually or constructively, to the data on which the blanks were 
charged to him as money. The plaintiffs deemed it necessary 
to show therefore that he received money. The plaintiff’s peti- 
tion derives no aid from the ordinance. It relies on the prin- 
ciples of the common law, and must be sustained by them or 
fall. But the common law does not recognize the entries either 
of the register or auditor in this case as evidence of themselves ; 
not being made according to law, they do not fall within any 
implied assent of Foster to be bound by them. The case of 
Draffen v. Boonville, (8 Mo. 395,) was relied on by the court 
below to sustain the ruling. It establishes nothing against my 
position. That case went on the authority of United States 
v. Eckford, (1 How. 268,) which holds that charges made up 
by the accounting officer, according to law, are evidence; not 
otherwise. The doctrine rests on an act of Congress. (Smith 
v. United States, 5 Pet. 292 ; United States v. Buford, 7 Pet. 
29 ; Cox & Dick v. United States, 6 Pet. 202; United States 
v. Jones, 8 Pet. 374; Gilpin D. C. R. 47.) 

W. L. Williams, (city counsellor, ) for respondent, cited 
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Draffen v. City of Boonville, (8 Mo. 395;) United States v. 
Kekford’s Exe’r, (1 How. 263.) 


LEONARD, Judge, delivered the opinion of the court. 


The questions to which our attention has been mainly called 
in the present case are the competency, as against West the 
security, of Foster’s admissions, made after the expiration of 
his term of service, and the sufficiency of the proof of the de- 
livery and receipt of the water licenses to make out a prima 
facte case against the defendants of money had and received to 
the use of the city. 

It was the duty of the city register to deliver to the superin- 
tendent blank water licenses from time to time, as the latter 
should require them, and to take duplicate receipts therefor, 
one of which he was required to file with the city auditor, whose 
duty it was thereupon to charge the superintendent with the 
amount thereof. The duty of the superintendent was to issue 
the licenses to the applicants, receive the money therefor, and 
pay the same weekly into the city treasury. He was also re- 
quired to report quarterly, under oath, to the city auditor, all 
licenses issued by him, the amount received therefor, and the 
payments made by him to the treasurer, and to exhibit at the 
same time to the auditor the unissued licenses, and to settle the 
preceding quarter’s account between himself and the city. 
None of these things, it seems, were done; none of these offi- 
cers discharged their duties as required by the laws of the 
city; and it is argued that, although if the charges had been 
duly made in the auditor’s office, they would have been good 
evidence against the superintendent that he had received the 
money upon the licenses that were unaccounted for, yet that no 
such presumption arises here against the superintendent, the 
other officers having failed to discharge their duties, in this 
particular, as required by the ordinances of the city. We do 
not feel the force of this argument. If all the officers, engaged 
in these transactions, had properly discharged their duties, then 
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no doubt the charges on the auditor’s books against the defen- 
dant would have been sufficient prima facie evidence against 
him of indebtedness for the balance due upon the licenses de- 
livered, after deducting the amount paid by him into the treas- 
ury, and the unissued licenses exhibited by him to the auditor. 
But we do not see how the failure of the register or auditor to 
do their duty exeused the superintendent from making to the 
auditor the quarterly report of money received by him, and of 
the money paid into the treasury, accompanied by an exhibi- 
tion of the licenses remaining in his hands unissued ; and his 
failure to do so, or to otherwise account for the unissued licen- 
ses, is sufficient prima facte evidence that he received the 
money upon all the licenses delivered to him, and it was there- 
fore his duty upon the trial to aceount for all the licenses 
shown to have been received by him. Of course, this made 
out only a prima facie case against him, and he was at liberty 
to meet it by showing what had in fact become of the licenses 
upon which the money had not been paid into the treasury ; 
but, in the absence of such proof, the fair presumption, from 
the receipt of the licenses and the failure to account for them 
according to law, or otherwise, must stand. 

The judgment, however, we think, must be reversed, because 
the court received in evidence against the surety, the admis- 
sions of Foster after the expiration of his term of service, made 
at the meeting of himself, Papin and others at the register’s 
office, in June or July, 1853. Of course, all the official acts of 
the officer bind him and his security ; but his unofficial admis- 
sions, both oral and written, made after he was out of office, 
are not competent evidence against his security. (1 Greenl. 
Ev. sec. 187 ; Smith v. Whittingham, 6 Carr. & Payne, 78 ; 
Blair v. Per. Ins. Co. 10 Mo. 566; State v. Bird, 22 Mo. 
470.) 

The judgment is reversed, and the cause remanded. 
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Tue State, Respondent, v. Hugues, Appellant. 


1. It is a matter within the aiscretion of the luwer courts to permit leading 
questions to be put to witnesses. 

2. A license to sell liquor at a place named in a specified block in the city of 
St. Louis, will not authorize a sale in another block in said city. 

3. A license to sell spirituous liquors can not justify a sale made prior to its 
date. 


Appeal from St. Louis Criminal Court. 


Bland & Coleman, for appellant. 
Voullaire, (assistant circuit attorney, ) for respondent. 


RYLAND, Judge, delivered the opinion of the court. 


This case comes into this court upon appeal from the Crimi- 
nal Court of St. Louis county, where the appellant was con- 
victed upon an indictment filed in said court on the 25th of 
September, 1855, charging the appellant, in the usual form, 
with selling intoxicating liquors in St. Louis county, on the 
1st of January, 1855, without license, by the glass, to Daniel 
Worthington, and others to the grand jury unknown. The ques- 
tions arising upon this appeal grow out of the action of the 
court below upon the trial of the cause. 

The cause was tried in the court below on the 23d November, 
1855 ; the appellant was convicted and fined $75. The respon- 
dent called as a witness upon the trial of the cause, Daniel 
Worthington, who testified that he had never been in appel- 
lant’s place of business, but gave evidence tending to show the 
drinking of whisky and brandy at the appellant’s place of bu- 
siness in the months of August and September, 1855. The 
witness not being able to speak with certainty as to the char- 
acter of the liquor drank, the circuit attorney asked him the 
following question : ‘‘ Have you seen liquor sold there that you 
are satisfied was not soda?”? This question was objected to by 
defendant’s counsel as leading, and also that it did not call for 
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any fact, but only the conclusion of the witness’ own mind 
from what he had seen ; and that the witness should only be 
allowed to give facts in evidence to the jury, and not his own 
convictions or conclusions. The objection was overruled by the 
court, and the counsel for the defendant excepted, and the wit- 
ness answered: ‘‘I have. I saw liquor drank there that was 
not turned out of soda bottles.” On the cross-examination, 
the witness testified that he was not willing to swear to the 
drinking or sale of any whisky or brandy. No other evidence 
was offered on the part of respondent to show a sale, although 
@ witness was introduced who proved a drinking at the appel- 
lant’s place of business. 

The appellant offered in evidence a certificate of license is- 
sued to him by the county court of St. Louis county, as fol- 
lows: ‘* State of Missouri, county of St. Louis, ss. To all to 
whom these presents shall come, greeting: Know ye, that Wm. 
M. Hughes having obtained from the county court of St. Louis 
county an order for a license to keep a dram-shop at his stand 
in block No. 15 of the city of St. Louis, for six months from 
the 19th day of April, 1855, and having paid to the collector 
the state and county tax thereon, these are therefore to license 
said Hughes to sell fermented drinks, wines of all kinds, and 
spirituous liquors, in any quantity less than ten gallons, at the 
place aforesaid, for said period of six mouths. In testimony 
whereof, I hereto set my hand and affix the seal of said court 
the 23d day of April, 1855. (Seal.) This license not trans- 
ferable. J. Thornburgh, clerk.”” Which the court refused to 
allow in evidence until the defendant first proved that the place 
of sale or of business was block No. 15 of the city of St. 
Louis, and refused to allow the same tc be read in evidence to 
the jury until after such preliminary evidence was given. The 
defendant admitted that the sale of liquor for which he was be- 
ing tried took place in a grocery kept by him in block 179, 
and not in block 15, and for this ground the state objected to 
the reading of the license in evidence, and the court sustained 
the objection, and defendant excepted; which admission was 
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made by defendant after the court had decided that defendant 
must first prove he sold in block No. 15, to which ruling, de- 
cision and refusal the counsel for defendant then and there on 
his behalf excepted. 

The appellant then offered in evidence another certificate of 
a license issued to him by the county court of St. Louis county, 
of which the following is a copy: ‘* State of Missouri, county 
of St. Louis, ss. To ail to whom these presents shall come, 
greeting: Know ye, that Wm. M. Hughes having obtained from 
the county court of St. Louis an order for a license to keep a 
dram-shop at his stand in block 179 of the city of St. Louis, 
for six months from the 23d day of July, 1855, and having 
paid to the collector the state and county tax thereon, these are 
therefere to license the said Wm. M. Hughes to sell fermented 
drinks, wines of every kind, and spirituous liquors, in any quan- 
tity less than ten gallons, at the place aforesaid, for said period 
of six months. In testimony whereof, I hereto set my hand 
and affix the seal of said court the 26th day of October, 1855. 
(Seal.) This license not transferable. J. Thornburgh, cl’k.” 
And also offered to show that the block specified in said license 
was the block in which his place of business was in August and 
September last, as testified to by the witnesses on the part of 
the state, and where they saw the liquor drank testified to by 
said witnesses. The state objected to reading of second license, 
and the court refused to allow such license to be read in evi- 
dence to the jury on the ground that it could not take effect un- 
til the time of its actual issue by the clerk of the court, and 
that was subsequent to the time of filing the indictment. The 
counsel for the defendant then offered to prove that the order 
for a license mentioned therein was duly granted upon a peti- 
tion of a majority of the householders in block 179, in the city 
of St. Louis, filed with the county court on the 23d day of 
July, 1855. The court refused such license to be read in evi- 
dence to the jury either before or after such last offer, and the 
counsel for the defendant then and there excepted to such re- 
fusal. 
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From the above full statement of the case, there are but two 
or three propositions necessary for our consideration. There is 
nothing wrong in the question suffered to be put to the wit- 
ness Worthington, nor in his answer. This court would not 
reverse a judgment because the Jower court suffered a leading 
question to be asked the witness. It is often permitted. The 
inferior courts are the best judges when the truth requires such 
questions to be asked before it could be drawn out. There is 
nothing wrong on this point. There was evidence from which 
the jury might very properly conclude that the defendant was 
guilty of selling intoxicating liquors in St. Louis county. The 
two points then made by his counsel first above are not tenable. 
Whatever might be the opinion of this court in regard to the 
defendant’s third point, the error, if any, was completely done 
away by his admission that the sale of the liquors for which he was 
indicted was not made in block No. 15, the place for which the 
license offered was granted, but was made in block No. 179. The 
court required the defendant to show that the sale was had at 
the place covered by the license before it could be read as au- 
thority for the sale. Nowa member of this court is inclined to 
think that a license might have been properly read before such 
proof could be demanded of the defendant, and that the state 
should prove the sale was at a different place ; but as the de- 
fendant admitted that the sale was at a different place, this local 
license was no protection, for it gave permission to sell at block 
No. 15 only. The court agree unanimously that this admis- 
sion does away with any supposed error in the court below. 
The indictment is for selling liquor in St. Louis county without 
license. The license offered permitted the sale at a particular 
place in the county, namely, in block No. 15, of the city of 
St. Louis. Now my own impression is, for this license to pro- 
tect, he must show that he sold under it—that is, at the place 
permitted—otherwise the license fails to give authority to sell, 
for nowhere else except at block No. 15 aforesaid is he au- 
thorized to sell. There is no error then committed by the court 
in rejecting this license first offered. 
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The last point is the rejection of the license for block No. 
179. The sale took place before the date of this license. The 
indictment was filed before the date of this license. But the de- 
fendant contends that the order made by the county court grant- 
ing him the permission to obtain a license being in July, the 
license afterwards issuing in October must relate back to the 
order, and cover all the time from the date of the order in July 
for the next succeeding six months. Now such is not the view 
of this court. The order is not the license ; and when the license 
is obtained and dated, it looks forward, not backward. It can 
not have relation back so as to cover the intermediate space. 
The order for a license would not protect him, if he sold liquors 
(intoxicating ) before he thought proper to obtain his license ; if 
so, he would not trouble himself to get a license. But it is the 
license to sell that gives the seller the protection under the law, 
and this court can not sanction the doctrine of relation back in 
such cases. The clerk of the county court very properly dated 
his license when it was issued; he referred to the previous or- 
der of the county court, thereby showing his authority to issue 
the license—not that the license was to have operation and vi- 
tality so long before it was in being. Upon the whole record, 
then, we find no error; the judgment below is affirmed, the 
other judges concurring. 


——_+e00+--— 
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Tue State, Respondent, v. Byrne, Appellant. 


1. Where the circumstances of a homicide show beyond all question that it 
was committed by lying in wait, (it being assumed by the prosecution and 
by the accused that the only question for determination is, whether the ac- 
cused committed the homicide,) it is not error to refrain from instructing 
the jury as to the law of murder in the first and second degrees. 


Appeal from Cape Girardeau Circuit Court. 


The following were the only instructions given to the jury : 
‘¢The jury will acquit unless the evidence exclude from their 
minds all reasonable doubt as to the guilt of accused. The 
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conduct of the accused, before and after the death of Thomas J. 
Calhoun, may be taken into consideration in determining the 
guilt or innocence of the accused. The character of the ac- 
cused for peace and humanity may also be taken into consi- 
deration, and such weight given thereto in repelling presump- 
tions of guilt as the jury may think it entitled to from the 
evidence in this case.”’ 


Frissell and Blennerhassett, for appellant. 
H. A. Clover, (circuit attorney,) for the State. 


RyLanp, Judge, delivered the opinion of the court. 


The defendant, William Byrne, was indicted at a special 
term of the Circuit Court of the county of Scott, held on the 
fourth Monday of June, in the year 1855, for the murder of 
Thomas J. Calhoun. On the same day that the indictment was 
returned into court by the grand jury, viz., on the 26th of 
June, 1855, the defendant, then in the custody of the sheriff of 
Scott county, appeared in court and filed his petition, verified 
by his oath, praying for a change of venue in this case. The 
venue was changed accordingly, and on his application, to the 
county of Cape Girardeau, and the defendant was ordered to 
be conveyed to said county and delivered to the custody of the 
jailor thereof. The transcript of the record of the proceedings 
was filed in the office of the clerk of the Circuit Court of Cape 
Girardeau county, on the 19th day of August, 1855. At the 
November term of said court the case was called for trial, the 
defendant was arraigned, and pleaded ‘‘ not guilty” to the in- 
dictment. A trial was had, and the defendant was found guilty 
of murder in the first degree. He moved for a new trial, which 
was overruled, and exceptions taken. He moved an arrest of 
judgment, which was also overruled, and exception taken; and 
thereupon judgment was rendered on the verdict, and sentence 
passed on the prisoner. He appealed to this court. The Cir- 
euit Court allowed the appeal, with stay of execution of the 
sentence, until the judgment of this court was had on the case. 
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The evidence was circumstantial. It showed that Thomas J. 
Calhoun was killed on the 21st of May, 1855, in Scott county, 
while he was engaged in plowing in his own field. He was shot 
by some person from a thicket of briers and brush inside of his 
field ; there was a forked poplar sapling in the thicket, and it 
seems from the tracks of a person around and at this sapling, 
and from the appearance of the briers and brushes being bro- 
ken and pushed aside, that the murderer had concealed himself 
and laid in wait for his victim at this place, and from this 
place shot Calhoun in his back, as he was in all probability 
turning around his horse and plow. There could be no doubt 
of the killing being murder in the first degree. Calhoun was 
found a short distance from his plow ; he had gone towards 
the road near the fence, and had fallen four or five times, as 
appeared from the blood and impressions on the plowed ground. 
When found, he was dead, and had no weapons with him ; the 
gun was heard to fire, then a second report was heard. Cal- 
houn was heard to halloo after the gun was fired. The testi- 
mony is lengthy and not necessary to be inserted in this opin- 
ion. The only question was, who did the bloody deed? That 
it was murder in the first degree seemed never to have been 
doubted. The testimony satisfied the jury that the prisoner was 
the guilty man, and we think they were justified in coming to 
that conclusion. 

The counsel for the prisoner in this court has made four 
points, to which our attention has been specially directed, for 
the reversal of the judgment of the Circuit Court. First, the 
Circuit Court of Cape Girardeau had no jurisdiction, because 
the record does not show that a special term in Scott county 
was legally held. There is nothing real or of weight in this 
objection. The circuit judges are required by law to hold spe- 
cial terms for trial of criminal cases, whenever they are in- 
formed by the jailors of persons being confined in jail two 
months before the regular term of the court ; when such special 
term shall be ordered, the judge shall cause notice thereof to 
be served on the attorney general or circuit attorney, and the 
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prisoner or prisoners to be tried ten days before the commence- 
ment of said term. The judge, ia his discretion, may order a 
grand jury to be summoned, and the court, at such special term, 
shall possess all the jurisdiction and shall have all the powers 
of a circuit court in criminal proceedings at a regular term 
thereof. The indictment shows that it was in the Circuit Court 
of the county of Scott, at a special term thereof, held on the 
fourth Monday of June, inthe year 1855. The indictment was 
preferred by a grand jury at that term. The court had the 
right to empannel a grand jury at such special term. Now this 
special term was, as appears by the record, held on the fourth 
Monday in June. By the general law, the next regular term 
would have commenced on the second Monday in September, so 
that there were more than two months between the special and 
the regular term. This special term may have been called to 
try this prisoner on this very charge of murder, or it may not. 
He was in the custody of the sheriff when the indictment was 
returned. The record shows there had been a court held before 
a justice of the peace, for the examination of the prisoner on 
this charge on the sixth of June, 1855. Now whether the spe- 
cial term of the Scott Circuit Court was held in consequence of 
the prisoner being confined in jail more than two months before 
the regular term of said court or not, the record shows in this 
case that there was a special term of said Circuit Court. It 
had all the powers of a circuit court in criminal proceedings, 
and all the jurisdiction of such courts in such proceedings. 
Now there can be no necessity for the notice of the jailor to 
to the judge, nor of the order of the judge being certified on 
this record. There was a special term; the indictment was 
found at such term; the prisoner is in custody at that term; 
he appears and makes his application for a change of venue ; 
it is awarded to the Cape Girardeau Circuit Court; when called 
there and arraigned, he pleads to the indictment. The whole 
proceedings are regularly and legally transacted, and the Cape 
Girardeau Circuit Court had jurisdiction of cause and person. 
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There is nothing in this point, and this is the strongest one the 
counsel has mentioned. 

Second point.—-The court did not instruct the jury as to the 
difference between murder in the first and second degree; no 
such instruction was asked. It was admitted by defendant, as 
the record shows, that Calhoun was killed by a rifle shot, in 
Scott county. The murder was understood by every man old 
enough to be on a jury, or old enough to shoot a rifle, to have 
been done with premeditation, with deliberation, with lying in 
wait, with malicious purpose and intent. A darker, blacker, 
more heinous murder is seldom recorded in the annals of crime. 
There was no need te instruct the jury that such a murder was 
in the first degree and not in the second. They knew it, and 
the defendant’s counsel knew it. The only question of inter- 
est to them and their client was, who was the actor. 

The third and fourth points relate to the rulings of the court 
in regard to the instructions refused. We have looked care- 
fully into those instructions, and conclude they were properly 
and regularly refused. They were either abstract propositions 
of law, having nothing to do with the case, or they were impro- 
per, because they were designed to interfere with the jury in 
their province as to how they ought to regard evidence, or how 
they should weigh it. We see nothing in the points relied on 
by the counsel for the prisoner. We have not confined our 
investigation to those points only, but have looked through the 
whole record, and found nothing calling on this court for cor- 
rection. The judgment must therefore be affirmed ; the other 
judges concurring. As the court below suspended execution of 
the sentence until the opinion of this court could be had, the 
case is therefore remanded to said court that it may fix the day 
of the execution of its sentence, and order it to be carried into 
effect. 


[END OF OCTOBER TERM. ] 




















CASES 


ARGUED AND DETERMINED 


IN 


THE SUPREME COURT 


THE STATE OF MISSOURI, 


JANUARY TERM, 1857, AT JEFFERSON CITY. 


McFarianp & WIFE, Respondents, v. BAzk’s ADMINISTRATOR, 
Appellant. 


1. The right of a widow to $200 worth of personal property under section 30 
of article 2 of the administration act, (R. C. 1845, p. 77,) will pass by a 
deed of such widow relinquishing to the administrator of her deceased hus- 
band’s estate all her “right, title and interest of dower in said estate ;?? and 
that without reference to the question whether there is or is not a consi- 
deration for the assignment. 


Appeal from Barry Circuit Court. 


This was an application by Wm. McFarland and wife origin- 
ally to the county court of Barry county, (whence an appeal 
was taken to the Circuit Court,) for an order upon the admin- 
istrator of one J. H. Baze’s estate, requiring him to pay over 
to plaintiffs $225, the proceeds of the sale by said administra- 
tor of personal property belonging absolutely to the widow of 
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defendant’s intestate, who had since intermarried with plaintiff 
McFarland, and who joined with her husband McFarland in this 
suit. The bill of exceptions states that the defendant, ‘‘ after 
laying the proper foundation,” offered in evidence the follow- 
ing instrument, executed by the widow of Baze, defendant’s in- 
testate, before her intermarriage with McFarland: ‘* State of 
Missouri, county of Barry. Know all men by these presents, 
that I, Elizabeth Baze, widow and relict of Jesse H. Baze, 
deceased, late of Barry county, do by tlicse presents relinquish 
all my right, title and interest of dower in said estate, and make 
over the same to John Baze, administrator of said estate, in 
order that the same may be applied to the payment of the 
debts of the deceased, and for the benefit of the minor heirs of 
said deceased. In testimony whereof, I have hereunto set my 
hand and seal this 8th day of August, 1854. [Signed] Eli- 
zabeth Baze. (Seal. )’? 

The refusal to permit said instrument to be read in evidence 
constitutes the error complained of. 


I’. P. Wright, for appellant. 
W. Horne, for respondent. 


LEONARD, Judge, delivered the opinion of the court. 


The two hundred dollars worth of a ceceased husband’s per- 
sonal property, which is allowed to the widow by the 30th sec- | 
tion of the administration law, is expressly spoken of in the 
statute as part of her dower in his estate, and vests in her im- 
mediately upon her husband’s death, discharged of the lien of 
the debts. (Hastings vy. Myers, 21 Mo. 519.) This property 
was therefore within the very words of the deed of assignment, 
and passed thereby to the administrator upon the trusts there 
declared, unless there be some other objection to the efficecy of 
the transfer besides the sufficiency of the description to em- 
brace it. 

It has been suggested that this interest was a mere right in 
action, and therefore incapable of being legally transferred, 
11—voL. XXIv. 
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and that the assignment being voluntary, was for that reason 
unavailing in equity ; in other words, that the assignment was 
an imperfect gift, and could not be aided by a court of equity. 
It is unnecessary to go through the numerous and somewhat 
contradictory cases upon the subject of imperfect gifts. I had 
occasion to look into the progress of English equity on this 
subject in the case of Henderson’s administrator against Hen- 
derson, (21 Mo. 379,) and the result finally arrived at and 
settled in Bogh against Hughes, (23 Eng. Law and Eq. Rep. 
271,) by the court of chancery, in 1854, was that a voluntary 
assignment by deed of a reversionary interest in stock, standing 
in the name of trustees, accompanied with notice to the trus- 
tees, was a valid disposition in equity of the fund—the court 
declaring that ‘‘ by force of the deed of assignment, the equi- 
table right was transferred ; that the transaction was completed 
by the execution of the deed, and that no valuable considera- 
tion was necessary to support the assignment.”? This, it is seen, 
was not an assignment of a legal chose in action, as is the pre- 
sent transaction ; but there is no distinction in reason between 
the two classes of cases in reference to the present question, 
and none, it is believed, has ever been made in the previous 
‘cases ; and we suppose it may now be considered as settled 
in the English equity law, that an absolute assignment by deed 
of a chose in action, either legal or equitable, of which notice 
thas been given to the debtor or trustee, is a valid disposition 
of it in equity, without any reference to the consideration. 
We are not aware that this doctrine has yet been expressly 
recognized in any American cases, but it is so reasonable in 
itself, so convenient to the owners of this species of property, 
and so entirely free from any objection on the score of any 
public policy, that we may safely follow the English precedent 
and hold an assignment by deed valid in equity, without requir- 
ing a valuable consideration to uphold it. The judgment must 
therefore be reversed, and the cause remanded ; and upon a new 
trial, if there be any valid objection to the assignment, the 
party will have an opportunity of making it. 
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From the course of argument before us, we suppose the deed 
of assignment was rejected upon the idea that the property in 
controversy was not a dower interest within the meaning of the 
deed. But however this may have been, we think the state- 
ment in the bill of exceptions that the party, ‘‘ after laying a 
proper foundation,” offered in evidence the deed, &c., suffi- 
ciently shows that due proof of its execution had been made, 
and that it was not rejected on that ground; and we are not 
disposed to listen very indulgently to mere formal objections of 
this character, that in no way touch the real merits of the case. 

The judgment is reversed, and the cause remanded; Judge 
Ryland concurring. 


——+e¢ee,— 


Potter ef al., Appellants, v. ApAms’ Executors eé al., Re- 
spondents. 


1. The fact that the affidavit accompanying a petition for a change of venue 
may have been defective, will not render the order changing the venue a 
nullity ; nor should the court to which the cause is transferred dismiss the 
suit for this defect. The objection should be made at the time the petition 
for a change of venue is acted upon. 

2. Where proceedings are instituted in a circuit court, under section 31 of the 
act concerning wills (R. C. 1845, p. 1083), to invalidate a will, and vacate 
the probate thereof ; held, that the executor who obtained the probate of 
such will, and who, for aught that appears, is still acting under the will 
whose validity is contested, is estopped to move to dismiss such proceed- 
ings upon the alleged ground that the contested paper had never been law- 
fully established as the will of the testator, in that the judge before whom 
the will was proved had not power to take proof thereof in vacation. 

3. Proceedings under section 31 of the act concerning wills to invaiidate a 
will, of which proof had been taken in vacation by the judge of the pro- 
bate court of Green county, are not premature by reason of having been 
commenced before the court in term had confirmed such contested will. 


Appeal from Barry Circuit Court. 


This was a petition by the heirs at law of John Adams, de- 
ceased, under the 31st section of a statute concerning wills, to 
set aside and vacate the probate of a will. The petitioners 
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alleged imbecility of mind and body, and undue and fraudulent 
influence of the second wife of the testator, as the grounds for 
their prayer. The suit was brought in Greene county, in De- 
cember, 1853, and the will and the probate thereof by the pro- 
bate judge of that county were made a part of the petition. 
To this petition an answer was filed denying the allegations of 
the petition. At the November term, 1854, an amended peti- 
tion was filed, and in December, 1854, an amended answer was 
filed. Various continuances were had, and at the September 
term, 1856, a change of venue was awarded to Barry; and in 
October, 1856, in the Circuit Court of Barry county, the de- 
fendant moved to quash and dismiss the proceedings, on the 
ground that the court had no jurisdiction, and that there was 
no cause of action. This motion was sustained. 


Nupton, Olter, Edwards and Hendrick, for appellants. 


I. The probate judge of Greene county had power to take 
probate of wills in vacation. (Sess. Acts, 1847, p. 40.) 


If. The defendant is estopped to say he is not executor. 
There was a will in fact—a probate in point of fact—an ad- 
ministration in fact—and the defendants were de facto execu- 
tors, and as such have for four years been resisting the peti- 
tion. Admitting the probate to be illegal, and that it should 
not have been granted, still the present proceeding to set the 
will aside is proper. If other causes exist for setting aside 
this probate other than that alleged by us, they can not enure 
to the benefit of the defendant. 


F. P. Wright, for respondents. 


I. The court did right in dismissing the case. The Barry 
Circuit Court never acquired any jurisdiction of the cause. 
The change of venue was improperly granted. 1st. It nowhere 
appears that defendants had any notice of the application. 2d. 
The petition is not in conformity to the statute. 3d. There is 
no affidavit of the truth of the causes alleged in the petition. 
Defendant had already applied for a change of venue, and 
caused the delay of a term in consequence, and it was the duty 
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of the court to see that the statute was substantially complied 
with. (17 Mo. 64.) Defendant did not waive the irregula- 
rity. The first and only thing which they did in the Barry 
Circuit Court was to move to dismiss the proceedings. 

II. The proceeding was commenced too soon. The act 
establishing a probate court in Greene county is found in 
the session acts of 1857, p. 40. By the fourth section, it 
is provided that ‘‘the probate courts hereby established shall 
have exclusive original jurisdiction in all cases relative to 
the probate of last wills and testaments,’? &c. The probate 
judge, acting as his own clerk, had no more power relative to 
the proof of last wills than the clerk of the county court has. 
Section fifteen of the act respecting wills authorizes the clerk 
to take proof of the last will, subject to the confirmation or re- 
jection by the court. It can not be said that a will is either 
probated or rejected until the county court have acted upon it. 
So in this case ; the probate court, as a court in term, had not 
either confirmed or rejected it. The proceedings under the 31st 
section respecting wills, is in the nature of an appeal. Exclusive 
original jurisdiction is conferred on the probate court, and the 
31st section provided a mode for giving to the Circuit Court 
appellate jurisdiction. (Dickey and others v. Maliche, 6 Mo. 
182.) As these proceedings had been commenced befcre the 
probate court, as a court in term time, had acted, the Circuit 
Court was as much bound, upon application, to dismiss it, as 
to dismiss any other appeal wrongfully taken. 


LEONARD, Judge, delivered the opinion of the court. 


This suit ought not to have been dismissed on either of the 
two grounds that have been suggested to us. The order of the 
Greene Circuit Court changing the venue was not a nullity ; 
that court had jurisdiction to make it for the causes stated in 
the petition, and the error, supposing it to have been one, as 
to the verification of the petition, was a mere irregularity in the 
proceedings and not a ground of nullity. The objection is that 
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the affidavit did not verify the existence of the alleged prejudice, 
but was confined to the party’s just cause to fear that he could 
not have a fair trial on account of it. Without undertaking to 
say whether the objection ought to have prevailed, if it had 
been made at the proper time and place, it is sufficient to re- 
mark that it ought to have been made at the time the petition 
was acted upon, and in the court required to act, and not held 
back to be made in the court to which the cause was removed. 
Such a course of practice ought not to be allowed; it answers 
no purpose of justice, and there is no reason for permit- 
ting it. 

The defendant was estopped from raising the other objection 
upon which he insists. Whether the judge of the Greene pro- 
bate court had authority in vacation to take the proof of wills, 
and supposing he had not, whether, if the proof was in fact 
made and administration de facto granted, the act was after- 
wards impliedly ratified by proceedings in term, both on the 
part of the court and the administrator, founded upon the as- 
sumption that the will was lawfully established, are questions 
that we are not called upon to decide here, and on which there- 
fore we shall not volunteer an opinion. The alleged will had 
been proved de facto before a judicial officer, at the instance 
of the party who now makes the objection, and was, we may 
suppose, at the very time the objection was being made, treated 
both by the party himself who now makes the objection, and 
the court having jurisdiction over the matter, as a legally estab- 
lished will. Certainly, the executors can not be allowed to 
deny in the Circuit Court the existence of that which they are 
acting upon in the probate court—to insist in the latter court, 
by acting upon it as such, that the instrument is the established 
will of the supposed testator, and at the same time to deny it 
in the Circuit Court, in order to get rid of the only proceeding 
allowed by law, to determine whether or not it is his will, and 
ought to be established as such. Besides, in the present case, 
the party did not make the objection at the first opportunity he 
had, but allows an issue to be made up as to the validity of 
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the instrument, and after the proceeding has been pending in 
court for several years, turns upon the plaintiffs with the ob- 
jection that no such issue ought to have been made, because it 
was not shown in the petition that the contested paper had been 
lawfully established as the will of the deceased. We can not 
allow such a course of practice without bringing reproach upon 
the administration of the law. If, in any stage of a cause, any 
thing occurs that renders further progress nugatory, a party 
may be allowed to bring it forward at any time for the purpose 
of arresting further proceeding ; and in the present case, if the 
allowance of the will had been rejected by the probate court in 
term, or if the grant of administration had been subsequently 
surrendered by the party and received by the court upon the 
ground that the original proceedings were irregular on account 
of their being transacted out of term, this matter might have 
been shown, and would, we suppose, have afforded a sufficient 
reason for dismissing the proceeding ; but that is not the case. 

Again, it is said the suit was instituted prematurely, having 
been commenced immediately after the allowance of the will 
and grant of letters by the probate judge, and before the pro- 
ceeding had been rejected or confirmed by the court at the suc- 
ceeding term. The answer to this is, that the letters, granted 
in vacation, are not limited in point of time, so as to continue 
only to the succeeding term, and then expire, unless confirmed 
by the court. They are subject to the confirmation or rejection 
of the court, and it is the duty of the court to pass upon them ; 
but they are valid until they are rejected. If the proceeding of 
the probate judge allowing this will and granting letters upon 
it had been rejected by the court, then the issue asked by the 
plaintiffs whould have been unnecessary, and so would the trial 
of the issue, if the issue itself had already been allowed and 
made up; but nothing of that kind is pretended here. The 
judgment must be reversed, and the cause remanded. 
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THORNTON, Respondent, v. CrowTuER, Appellant. 


1. Where the assignment of a bond or note is made upon a separate paper, 
the assignee may maintain an action upon the bond or nvte in his own 
name as the real party in interest. 

2. If the assignment describes the obligations assigned as the “ within notes,’ 
parol evidence is admissible to show that the instrument sued on, being an 
obligation under seal, was folded up and enclosed within the paper upon 
which the assigument was made, and thus delivered to the assignee. 


Appeal from Jackson Circuit Court. 


This was an action by an assignee of an obligation described 
in the original petition as a promissory note. When the cause 
was taken up for trial, plaintiff offered in evidence an instru- 
ment of which the following is a copy: ‘* On or before the 
25th day of December, 1855, I promise to pay C. F. Russell, 
trustee of Zacnette Russell, the sum of $800, for value re- 
ceived. Witness my hand and seal this 9th day of November, 
A. D. 1854. [Signed] Benj. Crowther.” 

The court, upon the objection of defendant, refused to permit 
this instrument to be given in evidence, but against the objec- 
tion of defendant permitted the plaintiff to amend his petition 
by striking out the words ‘‘ promisscry note” and inserting in- 
stead the word ‘‘ bond,”? and also ruled that the defendant 
should answer and that the cause be tried at that term unless 
good cause should be shown for a continuance. 

The defendant accordingly filed his answer, and the cause was 
submitted to the court without a jury. In proof of the assign- 
ment to himself, plaintiff introduced a written assignment from 
Russell to one Hockaday, which purported to assign ‘the 
within described notes, one for $250, dated, &c., &c. ; one 
for $800, dated 9th day of November, 1854, and payable on 
or before the 25th day of December, 1855”? also an assign- 
ment upon the same paper by Hockaday to plaintiff of ‘the 
within described notes ;”” and also introduced, against the ob- 
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jection of defendant, evidence to prove that the obligation sued 
on and above set forth was the instrument referred to in the 
above assignments. 

The court found for plaintiff. Exceptions were duly taken 
by defendant. 


Hovey, for appellant. 


I. The alteration of the petition was not an amendment, but 
the institution of a new suit; and the defendant not having 
voluntarily appeared to it, had until the next term to answer, as 
of course. (See 6 Shep. 249; Practice Act, 1849, art. 5, 
sec. 2.) 

II. Defendant had not been served with a copy of the peti- 
tion as altered twenty days before the time, and was not, 
therefore, bound to go to trial at that time. (See Practice 
Act, 1849, art. 5, sec. 6.) 

III. That in order to give the plaintiff a right of action upon 
the bond, in the form in which his petition is couched, the as- 
signments must be on the bond by endorsement in writing. (R. 
C. 1845, p. 190, sec. 2.) 

IV. The finding shows that the instrument sued on is not a 
bond for the direct payment of money to plaintiff, and there- 
fore the suit should have been founded upon the special facts, 
and placed on the return docket. (See Practice Act, 1849, 
art. 5, sec. 6.) 

V. That although ‘‘ the real party in interest”? is, by our stat- 
ute, the proper party to sue, yet the legislature are not by that 
statute precluded from prescribing the mode of obtaining that 
interest, or the mode of asserting it in a court of justice. 
(Compare sec. 1 of art. 8, Practice Act, 1849, and sec. 1 of 
art. 6 of same with sec. 2 of chap. 21 of Code of 1845. ) 

Napton, for respondent. 

I. The assignee of a bond or note by an assignment made on 
a separate paper from the bond or note, is the real party in in- 


terest within the meaning of our practice act, and therefore en- 
titled to sue. (See Code of Practice, 1849, art. 3, sec. 1; 
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Walker v. Mauro, 18 Mo. 564; Smith v. Schibel, 19 Mo. 140 ; 
Long v. Constant, ib. 320; Smith v. Dean, ib. 68.) 


LEONARD, Judge, delivered the opinion of the court. 


There is no error in this record. Although the legal owner- 
ship of the note was not transferred—the assignment being on a 
separate paper and not on the note, as required by the statute— 
yet the beneficial ownership passed, and the assignee became the 
real party in interest, and entitled as such to sue upon the note 
in his own name. 

As to the amendment and the proceedings consequent on 
them, we remark that, whether the alleged want of correspond- 
ence between the proof and the allegation be considered a mere 
variance or an entire failure of proof, as defined in our written 
law, the plaintiff has no cause of complaint on account of the 
course of the court in reference to it. There is no pretence 
that he was in fact misled by it; nor indeed could he have been 
misled, as the instrument itself was filed in the cause and 
pointed out to him as the obligation sued on. In every view 
of the matter, he was rightly required to file his answer and 
proceed to trial at the same term and without any unnecessary 
delay. 

The parol evidence, in reference to the note sued on being the 
one referred to in the assignment, was properly received. Such 
evidence must always be admitted to determine whether any 
particular thing is the object referred to in the written instru- 
ment; in other words, to show that the thing demended an- 
swers to the description given of it in the written contract. To 
take the simplest case, if, in the conveyance of an estate, it is 
described as blackacre, parol evidence must be resorted to for 
the purpose of showing what field is known by that description. 
The point of contention in this case was, whether the note sued 
on was one of the two notes referred to in the written assign- 
ment. These notes were described by their date, amount and 
time of payment, and by the additional fact of their being 
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within the paper upon which the assignment was written ; and 
the proof was that the present note was with another folded up 
in this paper and thus delivered to the assignee. 

The matter is too clear to require any authority or argument 
in support of it. The judgment is affirmed. 


——_+2 0e+——_. 


Dunnica, Plaintiff in Error, v. Coy e¢ a/., Defendants in 
Error. 


1. Where a party purchasing land causes the legal title to be placed in a third | 


person with a view to defraud his creditors, there will be a resulting trust 
to himself for the benefit of such creditors, and this interest may be seized 
and sold on execution under a judgment against him in favor of one of 
those creditors; and the purchaser may then, in a proceeding instituted for 
that purpose, and upon proving the alleged fraud, have a decree vesting 
the legal title in himself, and for the possession of the land, and an account 
of the rents that may have accrued since his purchase. 

2. Before, however, he can become entitled to such relief, the title acquired 
by him at the execution sale must be perfected by the execution of the 
sheriffs deed. 


Error to Chariton Circuit Court. 


Demurrer to a petition. John Coy, Elizabeth Coy, Collins 
Coy and John Prewitt were defendants. Plaintiff set forth in 
his petition substantially that John Coy, being indebted to him, 
afterwards became entitled to an interest in certain slaves and 
other personal property as one of the children of Frances Coy, 
deceased ; that at this time he was insolvent; that for the pur- 
pose of defrauding, hindering and delaying his creditors, he 
sold the interest in the slaves, &c., to his brother Collins Coy ; 
that Collins Coy, as a part or whole consideration for this sale, 
sold to said John Coy certain described tracts of land; that the 
title bond for said tracts of land was made to Prewitt in trust 
for Elizabeth Coy and her minor children ; that Prewitt accept- 
ed the trust, well knowing that the consideration passed from 
John Coy, and that the same was made for the purpose of de- 
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frauding the creditors of John Coy; that this agreement was 
entered into by defendants by a fraudulent combination and 
collusion in order to defraud the creditors of John Coy ; that 
he (plaintiff) obtained a judgment for his debt ; that an execu- 
tion was issued thereunder and the above mentioned real estate 
sold as the property of Coy; that plaintiff became the pur- 
chaser at the sheriff’s sale. Plaintiff prays the court to set 
aside the pretended contract to Prewitt; that Collins Coy be 
compelled to convey the land to plaintiff; that John Coy be 
decreed to give the possession to plaintiff; also that he have 
judgment against John Coy for the sum of forty dollars per 
year for the use and occupation of said land from the date of 
the sale, Xe. 
A demurrer to this petition was sustained. 


Shackelford, for plaintiff in error. 
Turner, for defendant in error. 


LEONARD, Judge, delivered the opinion of the court. 


This judgment will be affirmed ; but we proceed on grounds 
altogether different from those that have been suggested to us 
in the briefs. We decided at our last fall term at St. Louis, 
in the case of Rankin against Harper, (23 Mo. 579,) that 
where a father purchased land with his own money, in the name 
of a child, in order to defraud his creditors, there was a result- 
ing trust to the father in favor of the creditors, which was sub- 
ject to sale under our execution laws. In that case, the land 
was sold and conveyed by sheriff’s deed to the plaintiff, who filed 
his petition stating these facts, and upon a trial and verdict 
he obtained a judgment vesting the legal title in him, and for 
the possession and damages. And at the same term, in the 
case of Eddy against Baldwin, we applied the same doctrine to 
a case where the alleged fraudulent purchase of the land sold 
under execution was made by the husband in the name of a 
stranger as trustee, upon expressed trusts, in favor of the 
wife. 
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According to these decisions, it would seem that, if the facts 
be in the present case as stated in the petition, and the plain- 
tiff had completed his purchase by taking the sherift’s decd for 
the land bought, he would have become the beneficiai owner of 
the property, and might have filed his petition to have the al- 
leged fraud tried, and the trustee decreed to convey the legal 
title to him, and for the pgssession of the land, and an account 
of the rents that had accrued since the purchase. But the fatal 
defect in the petition is, it is not shown that the sheriff had ex- 
ecuted a deed to the plaintiff, which of course was necessary to 
complete the purchase and transfer to the purchaser the rights 
of the judgment debtor in the land. This may have been an 
accidental omission on the part of the pleader, or it may be 
that the deed has never been made; but however the truth may 
be, we must assume upon this demurrer that there was no con- 
veyance, and therefore the plaintiff was not entitled to the re- 
lief he asked. 

Although a judgment creditor may, before proceeding to a 
sale of land alleged to have been fraudulently conveyed, go 
into equity for the purpose of having the question of fraud 
there tried, and the land sold under a decree for that purpose 
and the proceeds applied to the payment of his debt, yet this 
petition does not seem to have been framed with any view to 
that kind of relief, and we are not perhaps at liberty to treat it 
as such, after the party’s averment of the execution sale, even 
if the allegations of the petition were otherwise sufficient to 
entitle the plaintiff to the other relief indicated. 

The judgment upon the demurrer must therefore be affirmed, 
and the party will then of course complete his purchase by 
taking a deed, and afterwards institute such fresh proceed- 
ings as he may deem appropriate to his case. The judgment 
is affirmed. 
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Dumey, Defendant in Error, v. ScH@FFLER AND WIFE e¢ al., 
Plaintiffs in Error. 


1. A testamentary disposition by a husband, of either real or personal proper- 
ty, to his wife, to be void upon her marrying again, is not against public 
policy, but is a valid disposition under the law of this state. 

2. A will contained the following provision €“ I give and bequeath unto my 
wife, Sarah, the whole of my estate, both personal and real, during her 
life or widowhood; but if my wife should again marry, so soon as the 
same takes place my whele estate, both real and personal, I give and be- 
queath to John and Sarah Dumey, a boy and girl living with me, to be 
equally divided among them» held, that upon the marriage of the testa- 
tor’s widow the real estate dévised passed to and vested in John and Sarah 
Dumey. 


Error to Chariton Circutt Court. 


In this suit John Dumey, claiming under the will of one 
Frederick Henneger, prays for a partition of certain lands, 
which he alleges passed to and became vested in himself and 
one Sarah Dumey, a defendant, under said will. Sarah Du- 
mey, by her guardian, answered, admitting the alleged right of 
plaintiff and making a similar prayer. Scheeffler and Sarah 
his wife also answer, setting up the devise by Henneger to his 
wife Sarah, defendant in the present suit and wife of Schef- 
fler. It is alleged in the answer that the said widow of Henne- 
ger took out letters of administration upon his estate, and ad- 
ministered upon the same, and paid all the debts, and made a 
final settlement with the county court. The answer then pro- 
ceeds as follows: ‘* And on said final settlement there was a 
balance found in her favor of $1380 10, which these defen- 
dants now pray the court to cause to be paid to said defendants 
out of the real estate in the petition mentioned, in case the 
same be considered as the property of plaintiff and his sister, 
Sarah Dumey, by virtue of the will of Frederick Henneger, 
deceased ; and defendants further aver that the said final set- 
tlement was made before the intermarriage of the said Sarah 
Henneger with the said Scheefller. Defendants also stated 
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that the said Frederick Henneger and the defendant, Sarah, 
had no issue of their marriage, nor had the said Henneger any 
issue of any former marriage at the time of his death ; and these 
defendants now insist that by virtue of the paper proved as the 
last will and testament of Frederick Henneger, the former hus- 
band of the said Sarah, she was and now is entitled to said 
real estate, mentioned in the petition of, plaintiff for and during 
her natural life; and that the part of said last will and testa- 
ment which requires her to surrender said property to the plain- 
tiff and his sister Sarah Dumey, upon her the said Sarah’s 
marriage with the said Scheefler, is void, it being an attempt 
to restrain her in the exercise of her personal and legal right of 
forming the connexion of marriage at pleasure. 

The portion of defendant’s answer above quoted was stricken 
out on the motion of plaintiff, and this constitutes the error 
complained of. The will of said Henneger is as follows: 
‘¢ Know all men by these presents, that I, Frederick Henneger, 
of the city of Brunswick, county of Chariton, and state of 
Missouri, do make and publish this, my last will and testa- 
ment, hereby revoking all former wills by me made; and first, 
it is my will and desire that all my just debts be first paid out 
of my estate, and secondly, I give and bequeath unto my wife 
Sarah, the whole of my estate, both personal and real, during 
her life or widowhood ; but if my wife should again marry, so 
soon as the same takes place, my whole estate, both real and 
personal, I give and bequeath to John and Sarah Dumey, a boy 
and girl living with me, to be equally divided among them ; and 
after the death of my wife (if she remains unmarried), I give 
and bequeath my said whole estate to the said boy and girl, 
John Dumey and Sarah Dumey ; and my said wife, out of my 
said estate, during her widowhood or life, is to give to said 
John and Sarah Dumey a support and education. My will and 
devise is, that my said wife keep my estate together, and man- 
age and control the same as she may think proper, during her 
life or widowhood ; but so soon as she marries again or dies, I 
give and bequeeth my said estate to the said John and Sarah. 
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Thirdly, I appoint F. M. Reinhart executor of this my last 
will and testament. In testimony whereof,” &c. 


Clark, for plaintiffs in error. 
Turner, for defendant in error. 


LeonarD, Judge, delivered the opinion of the court. 


Walsh v. Matthews and wife (11 Mo. 134), determined here 
in 1847, is a direct authority in point, and must control our 
present judgment. That case is not shaken by the subsequent 
case of Williams and Williams against Cowden, (18 Mo. 211,) 
from which it is clearly distinguishable. The first is a condi- 
tion annexed by a husband to restrain the marriage of his 
widow, and the second by a father in restraint of the marriage 
of his daughter. Both were annexed to testamentary disposi- 
tions of resl property ; and the first was allowed and the second 
declared to be unlawful as being against public policy ; and 
although the point is settled by the previous judgment of this 
court, yet as the matter has been argued somewhat at large, we 
have re-examined the question and are entirely satisfied with the 
first decision. 

The doctrine that all restraints on marriage are against pub- 

lic policy came from the Roman law, and thence through the 
canon Jaw was partially incorporated into the common and 
equity law of England; and by reference to Ayliffe’s Pandect 
of the Roman civil law (a short extract from which is here in- 
serted ), it will be seen that the distinction between first and 
second marriages, recognized in the two cases to which we have 
referred, was made at an early day in both the civil and the 
canon law—‘‘ The ancient law rejected the condition (not to 
marry ) almost without any distinction, as being contrary to the 
procreation of children, and the advantage of the state, for such 
was the judgment then that marriage ought not to suffer by any 
impediment. For though it be for the interest of the state that 
the testator’s will should be observed in other respects, yet the 
wisdom of men has thought it more for the advantage of the 
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commonwealth in this case that the same should be peopled by 
a lawful offspring.”? And Baldus well observes, ‘* that the 
good of the public rather consists in marriages than in a state 
of continency, it being the interest of a state to have as many 
subjects as possible. And this is to be observed in al/ first 
marriages ; but in second marriages, the condition is to be 
fulfilled and performed ; for widows are praiseworthy that 
content themselves with one husband, as being a pattern of 
chastity and modesty ; because a second marriage, according to 
the canonists, is a kind of fornication which yet is permitted 
upon a good account even by the canon law, and therefore they 
style it an honest fornication. Wherefore, if a husband, leay- 
ing a legacy to his wife, adds this conuition in, ‘if she shall 
keep her widowhood,’ or, ‘until she marries a second time,” 
such condition ought to be observed; for if she contracts a 
second marriage, the legacy is forfeited. And it is the same. 
thing even by the canon law, though the apostle says that 
after the husband’s death, the wife is free from the law of her 
husband.’ The same distinction is also mentioned in 2 Swin- 
burne on Wills, 481, where it is said that ‘* the prohibition of 
the first marriage is much more odious in law than the second,” 
and it has also been made and acted upon both in American and 
English cases. In Scott v. Tyler, (2 Bro. Ch. R. 488,) Lord 
Thurlow said, ‘‘a condition that a widow shall not marry, is 
not unlawful.”” In Grace v. Webb, (15 Simon, 388, ) the vice: 
chancellor, in 1846, said, ‘a man may make a provision for 
his wife and declare that it shall cease on her second marriage, 
because it is considered that a husband has a sort of interest to 
preserve the viduity of his wife for the sake of his children.”* 
And in 1852, in Lloyd v. Lloyd, (10 Eng. Law & Eq. Rep. 
148, ) the chancellor remarked that ‘‘ the law recognized in the: 
husband that species of interest in the widowhood of his wife as 
made it lawful for him to restrain a second marriage—that is 
to say, that the provision which he has made shall cease.”” In 
Philips v. Medbury, (7 Conn. 568,) there was a testamentary 
disposition of Jand by a husband to his surviving wife as long. 
12—voL. XXIV. 
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as she should remain his widow, and it was held that the rule 
in reference to conditions in restraint of marriage were not ap- 
plicable to real estate or fo a widow. The court declared it 
to.be ‘‘ very reasonable that a man, leaving a widow with seven 
children, should be permitted to encourage her by suitable provi- 
sion in his will to remain single, and not subject his own offspring 
to the probable evils of a stepfather to waste her substance, and 
thereby render her less able to support and educate them.” A 
similar disposition of both real and personal estate was made by 
a husband for his widow in Pennsylvania, in Commonwealth v. 
Hauffer, (10 Penn. State Re. 350, ) and the clause in restraint 
of her marrying again was held to be valid in reference to the 
land, which was the only property then in contest ; and Gibson, 
chief justice, in delivering the opinion of the court, observed 
in his peculiar style, that ‘‘ it would be extremely difficult to say 
why a husband should not be at liberty to leave a homestead to 
his wife without being compelled to let her share it with a suc- 
cessor to his bed, to use it as a nest to hatch a brood of stran- 
gers to his blood.” Decisions to the same effect were made in 
Kentucky, in Vance v. Campbell’s heirs, (1 Dana, 229,) and 
in Copage v. Alexander’s heirs, (2 Black. 314,) and in Mis- 
sissippi, in Pringle v. Durkley, (4 S. & M.-—.) It is true 
it was decided otherwise in Massachusetts, in Parsons v. Wins- 
low, (6 Mass. 178,) but the distinction between first and sec- 
ond marriages was not noticed in the case. And in Marples 
v. Bainbridge, (1 Mad. Ch. R. 317,) which was a bequest of 
personal property by a husband to his wife, on a condition sub- 
sequent, to be void if she married again, it was holden by vice 
chancellor Plumer that the condition was void, being in re- 
straint of marriage, and that the wife was entitled notwith- 
standing her second marriage ; but these are the only decisions 
to this effect that we are aware of. The weight of authority is 
decidedly in favor of the distinction between first and second 
marriages, and we think it is founded in much practical good 
sense. Our law having made provision for the support of the 
wife out of her husband’s estate, which he is not allowed to 
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control by his will, it seems but reasonable to allow him the pri- 
vilege of disposing of the residue of his property as his judg- 
. ment shall deem best for the interests of his family. The wife 
may reject the scheme he has provided for their support and 
government after his death, so far as her rights of property 
are concerned, if she prefer the dower allowed her by law. 
But after she has made her election to take under the will by 
omitting to renounce its provisions, she has no cause to com- 
plain that she is held to her own choice, and not allowed upon 
her subsequent marriage to enjoy absolutely the larger estate, 
that was given to her by her husband conditionally, under the 
expectation that if she kept the condition and remained unmar- 
ried she would devote herself and what she possessed to the 
well-being of the family of which she was the surviving head. 
This distinction, too, has a place in the habits and sentiments 
of our people ; such dispositions of property are of very fre- 
quent occurrence, and are approved by the common judgment 
of the community. Although in the case now before us, there 
were no children, there were yet two young persons, to whom, 
as we may infer, the testator and his wife stood in the place of 
parents, and all the property, real and personal, was given to 
the wife during her life or widowhood, and she was directed to 
keep it together and to manage it as she pleased, supporting 
and educating these children, to whom it was to go upon her 
death or marriage. The widow having married again, the new 
husband and wife insist that the condition is void upon the 
ground of the public policy in reference to marriage, and that 
she is therefore entitled under the will to all that is there given 
to her, notwithstanding her refusal to comply with the condi- 
tion. We remark here that in determitiing upon the validity of 
any condition of marriage under the English law, it is neces- 
sary to make several distinctions—as between real and personal 
property—between conditions precedent and subsequent—be- 
tween a limitation and a condition, and between a condition 
followed by a limitation over to a third person, and one without 
such limitation over. And accordingly, if the disposition be of 
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real property, and the restraint in the form of a limitation—and 
not of a condition, as during widowkood—it is valid, and the 
estates cease upon the marriage. And so too, although as a 
general rule a condition annexed to a testamentary disposition 
of property, either real or personal, for life, to be void if the 
party marry, is void as a general restraint on marriage ; yet if 
there be an immediate limitation over to a third person, it is 
valid as a conditional limitation ; and upon the happening of 
the event, the first estate ceases, and the limitation over takes 
effect. (Parsons v. Winslow, 6 Mass. 181.) And although 
the present judgment might be put upon some one of these 
grounds, we prefer placing it on the same ground that controlled 
the decision in Walsh and Mathews, and, disregarding the dis- 
tinctions to which we have referred, to declare, as was in effect 
declared in that case, that a testamentary disposition by a hus- 
band, of either real or personal property, to his wife, to be void 
upon her marrying again, is not against public policy, but a 
valid disposition under our laws. This being the general rule 
must apply to every such case, without reference to the ques- 
tion, whether, in the particular case, there be children of the 
marriage, or a provision in the will for the wife, in the event of 
her marrying again. 

In reference to the claim set up by the plaintiffs for the 
money allowed the widow against the estate by the probate 
court, enougi is not disclosed to enable us to say that she is 
entitled to it, even if it be admitted that such a demand could 
be brought forward in this case as a ground of defence. Her 
rights in this particular will not be precluded by the present 
judgment, but she will be at liberty to institute such proceed- 
ings in reference to them as are appropriate to her case, unpre- 
judiced by any thing done here. 

The result is, the judgment must be affirmed. 
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Dumey, Defendant in Error, v. Sassz ef ai., Plaintiffs in 
Error. 


1. A will contained the following provision: “I give and bequeath unto my 
wife Sarah the who'e of my estate, both personal and real, during her life 
or widowhood; but if my wife should again marry, so soon as the same 
takes place, my whole estate, both real and personal, I give and bequeath to 
John and Sarah Dumey, a boy and girl living with me, to be equally divi- 
ded among them :”? held, that the limitation over of the personal estate upon 
the second marriage was valid. 


Error to Chariton Circuit Court. 


Davis, for plaintiffs in error. 
Turner, for defendant in error. 


LEONARD, Judge, delivered the opinion of the court. 


This contest grows out of the same will that gave rise to the 
controversy in Dumey v. Scheeffler, decided at the present term, 
and the only difference between the two cases is, that there the 
subject matter of the suit was the real estate of the testator ; 
here itis his personal property. That case was decided upon 
the distinction between first and second marriages, in reference 
to the lawfulness of conditions in restraint of them, which of 
course is as applicable to personal as to real property. 

The judgment must be affirmed. 


+2807. 
Dovetass, Defendant in Error, v. Ritcure, Plaintiff in Error. 


1. It is not sufficient to charge an owner of a slave for goods purchased and 
delivered to such slave, that the goods purchased were used by the slave for 
the benefit of the master with his assent. 


Error to Cooper Circuit Court. 


This was an action to recover the value of goods, wares, 
&c., alleged to have been ‘‘ sold by plaintiff to defendant, and 
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by defendant, per boy Anderson, received of plaintiff and at 
the request of defendant.”” The following instruction was 
given to the jury at the instance of the plaintiff: ‘*1. 1f the 
jury believe from the evidence that the account for which the 
plaintiff has sued in this case was made by Anderson ; and that 
at the time he made the account he was the slave of the defen- 
dant, or under his control either as slave or otherwise, and that 
the goods purchased of plaintiff were used by Anderson for the 
benefit of the defendant, with his assent, then they must find for 
plaintiff.”” Other instructions were given to the jury, but it is 
unnecessary to notice them. The defendant requested the court 
to instruct the jury as follows: ‘* The selling of goods toa 
slave, without the consent in writing of the master, owner, or 
overseer of such slave first had and obtained, is contrary to the 
law of this state, and in this ease, there being no evidence of 
such consent, the jury will find for the defendant.” 
A verdict was rendered for plaintiff. 


W. Douglass and Draffen, for plaintiff in error. 


I. The goods were sold to a negro slave without the consent 
in writing of the master, owner or overseer first had and ob- 
tained, and therefore illegal and void, and the courts will not 
enforce it. (R. C. 1845, tit. Slaves, p. 1018, § 33; Story 
on Agency, § 195, 285, note 2, 844, 345, 346, 347, note 3; 
Armstrong v. Toller, 11 Wheat. 250; Hannay v. Eve, 3 
Cranch, 242 ; Hunt v. Knickerbocker, 5 Johns. 327 ; Graves 
v. Delaplaine, 14 Johns. 146; Griswold v. Waddington, 16 
Johns. 438 ; Roberts v. Samuel, 17 Mo. 555; Ashley v. Dil- 
lon & Lester, 19 Mo. 619; 2 Kent, 458, 466, 467; 7 Mo. 
585.) The penalty of the act implies a prohibition. (1 
Kent, 467.) 

II. The defendant could not make the negro slave an agent 
to act and deal as a free person. (R. C. 1845, tit. Slaves, p. 
1014, § 7; Story on Agency, § 11, 240, 241.): 

dams and Hayden, for defendant in error. 


I, Whether Anderson acted as the agent of Ritchie or not, 
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was a question for the jury, and they having found for the re- 
spondent, this court will not disturb their verdict. 

II. The court very properly refused to give the last instruc- 
tion asked for by the appellant. The evidence shows that 
Douglass did not deal with Anderson as the slave, but dealt 
with him as the agent of Ritchie. The dealing therefore in 
contemplation of law was with Ritchie, and not with Ritchie’s 
slave. It was not necessary for Douglass to obtain the consent 
in writing of Ritchie to trade wth Ritchie. Such a construc- 
tion would be absurd. The object of the statute is to guard 
and protect slave property from vicious influences. Individuals 
are therefore prohibited from trading with, and treating them 
as free persons ; but it was never intended that a master should 
not constitute his slave his agent, nor to prevent a third person 
from trading with the master through his slave. That a mas- 
ter may constitute his slave his agent, see Christian v. Bow- 
man et al. (1 Hill’s S. C. R.; Wheeler on Slavery, p. 228.) 


LEONARD, Judge, delivered the opinion of the court. 


The first instruction given at the instance of the plaintiff is 
erroneous. The facts stated in it do not entitle the plaintiff to 
recover. It is not sufficient for that purpose that the defendant 
was the owner of the slave, and that ‘‘the goods purchased 
were used by the slave for the benefit of his master and with 
his assent.””? Undoubtedly, if the goods were bought by the 
master, either by himself personally, or through the agency of 
his slave, and delivered to the slave by the master’s direction, 
the latter would be liable; and there could be no pretence in 
such a case (one of daily occurrence in the community) either 
that it was a prohibited dealing with the slave or that the mas- 
ter was not liable. But the question is, do the facts stated in 
the instruction constitute such a transaction? Does it follow 
because the slave, after obtaining the goods, applied them to 
his master’s benefit, that the sale was in point of law to the 
master and not to the servant? Or, in other words, do these 
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circumstances constitute a sale, made in fact with the slave,-a 
contract in point of law with the master, imposing upon him 
the obligations contracted de facto by his slave. We all know 
that they do not. This is too plain for argument, and yet 
such seems to be the effect of the instruction given. 

The difficulty, or rather the confusion of ideas that seems to 
exist here, grows out of the fact that the transaction was with a 
slave, and this renders it not improper to refer to the rules of 
law applicable to cases of this character. 

Our American law of African slavery is a system of custo- 
mary law, that is, of rules and principles applicable to the in- 
stitution, at first introduced and observed by the people in their 
practical dealing with the subject, and subsequently recognized 
by the courts as the grounds of judicial decision. Very few of 
these principles are the result of written law, but have been 
developed from time to time by the actual working of the sys- 
tem in the several slave states, and successively adopted by the 
courts as they have been found by experience to be proper and 
effective in making the institution answer the purpose for which 
it exists. Our system of slavery resembles that of the Romans 
rather than the villenage of the ancient common law, and hence 
both the community and the courts have looked to the Roman 
rather than to the old common law of England for rules appli- 
cable to it. (Neal v. Farmer, 9 Georg. 555 ; Byrum v. Bost- 
wick, 4 Dess. S. C. 266; Dulany’s Opinion, 1 Har. & Mc- 
Hen. R. 561.) Under the former law, slaves were ¢hings and 
not persons ; they were not the subjects of civil rights, and of 
course were incapable of owning property or of contracting 
legal obligations ; they and all that appertained to them be- 
longed to their master, and they were under his dominion. In 
a word, slavery was then defined to be ‘‘ an institution by which 
one man is made the property of another,” (Just. Inst. lib. 1, 
tit. 3,) and such undoubtedly is our African slavery ; and ac- 
cordingly, the slave’s incapacity to be the subject of civil 
rights—as to own property, or contract a legal obligation—which 
flows from the nature of the institution, is adopted by our 





JANUARY TERM, 1857. 





Douglass v. Ritchie. 





people in practice and recognized in the decisions of our courts, 
Nevertheless, slaves may buy and sell, and make contracts de 
facto, although no civil rights result therefrom to themselves, 
and our statute law takes notice that such things are done, and, 
deeming it unwise to allow of them, prohibits a master from 
permitting his slave to deal as a free man, and all others from 
selling to or buying from a slave without the master’s written 
consent. (R. C. 1845, tit. Slaves, art. 1, § 7, 83.) There 
was proof in this case tending to show that both parties had 
violated these laws—the defendant in allowing his slave to set 
up a shoemaker’s shop and deal as a free man; and the plain- 
tiff by selling to him the goods, the price of which he now seeks 
to recover against the master. The sale, it is admitted, did 
not vest any right to the goods in the slave, nor create any 
civil obligation against him to pay for them, and this results 
from the slave’s incapacity, and not from the statute prohibi- 
tion against selling to him. But, according to the Roman 
law, although a slave could not acquire any thing for himself, 
he could acquire for Ais master ; and in the case now before us 
a Roman master would have become the owner of the goods 
upon their delivery to the slave, although the promise to pay 
would not have bound him. (Just. Inst. tit. 9, lib. 2.) 
Whether the same change of ownership would result from such a 
transaction under our law (which seems to be the common opin- 
ion in reference to goods actually delivered to the slave, pro- 
vided they are such as masters usually allow their slaves to 
enjoy), we are not now called upon to determine; but certainly 
no obligation arises under our law out of such a transaction 
against the master to pay the price, even if the slave use the 
goods for the master’s benefit and with his assent. If a tres- 
passer convert to his own use the goods taken, the owner may 
waive the trespass, and sue for the value of them, as for goods 
sold; but that doctrine is not applicable to a case of this char- 
acter ; and yet some such idea seems to have been in the mind 
of the defendant as a possible ground of recovery on the part 
of the plaintiff, and to have dictated the instruction he asked 
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in order to guard against it. The plaintiff however insists 
upon nothing of the kind. Te states his cause of action in his 
petition distinctly to be ‘* for goods sold to the defendant and 
delivered to his slave,’ and insists here in argument that it is 
quite immaterial whether the sale was to the master personally 
or through the agency of his servant, and this is undoubtedly 
true; but that was not the instruction the court gave. The 
jury were told in substance that the master was liable if the 
slave used the goods for the benefit of the master and with his 
assent, and certainly this is not the law, although it was no: 
doubt the ground on which the recovery was had. 

The case has not been properly tried. The jury were mis- 
directed as to the law, and the judgment is therefore reversed, 
and the cause remanded. 





Haypen’s ADMINISTRATOR, Appellant, v. Stinson, Respon- 
Pp ’ P 
dent. 


1. By a deed of gift certain slaves were conveyed to M. W., a daughter of 
the grantsr, “to the said M. W., and to her bodily issue, and no way else, 
&c., to have and to hold unto the said M. W. and her bodily issue forever, 
&c., though with this condition, and such is the express meaning and intent 
of this instrument, that the above named negro slaves are to remain with 
and be kept in the possession of the said Mary White for and during her 
natural life; and after her death, the said negro slaves, with their increase, 
to be equally divided between the heirs and issue of the body of the said 
M. W., any thing to the contrary herein coutained notwithstanding.” 
Held, that this deed created a life interest only in M. W., the daughter of 
the grantor, with a remainder to her children. 





Appeal from Cooper Court of Common Pleas. 


James Stinson executed the following deed of gift to his 
daughter, Mary White: ‘‘ Know all men by these presents, that 
I, James Stinson, of Cooper county and state of Missouri, for 
and in consideration of the natural love and affection which I 
have and bear to my beloved daughter, Mary White, of Benton 
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county and state aforesaid, and for and towards the better sup- 
port of her, the said Mary and her heirs, and for divers other 
good causes and valuable considerations thereunto specially 
moving, have given, granted and sold, and by these presents do 
give, grant and sell unto the said Mary White and to her bodily 
issue, and no way else, two certain negro slaves, called by the 
names and known as follows, to-wit: Green, a boy aged about 
two years old, and Jane, a girl aged about thirteen years.old, 
with her future increase for life; to have and to hold the de- 
scribed and named slaves unto the said Mary White and her 
bodily issue forever from the claim of myself, my heirs, &c., 
and from the claim of all and every person or persons what- 
ever ; though with this condition, and such is the express mean- 
ing and intent of this instrument, that the above named negro 
slaves are to remain with and be kept in the possession of the 
said Mary White for and during her natural life; and after her 
death, the said negro slaves, with their increase, to be equally 
divided between the heirs and issue of the body of the said 
Mary White, any thing to the contrary therein contained not- 
withstanding. In testimony whereof, the said James Stinson 
hath hereunto set his hand and affixed his seal this 22d day of 
September, 1847. [Signed] James Stinson. (Seal.)” 

This suit is for the possession of a slave, the child of the 
slave Jane mentioned in the above deed. Plaintiff founds his 
right to a recovery upon a bill of sale of said girl, executed to 
his intestate by John White, the husband of Mary White. Stin- 
son, the respondent, resists a recovery as guardian and cura- 
tor of the infant children of John White and Mary White. 


W. Adams and E. R. Hayden, for appellant. 


I. The condition annexed to the deed requiring the slaves to 
remain with and be kept in the possession of the grantee 
(Mrs. White) during her life,” is a condition in restraint of 
alienation, and repugnant to the grant, and therefore void ; 
and her husband, John White, by virtue of his marital rights, 
became the owner of the slaves and the increase, and had the 
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right to pass the title of the slave in dispute to the appellant’s 
intestate. (See 2 Coke’s Inst. sec. 360, 223, a; McDowell 
v. Brown, 21 Mo. 57; Woodmeston v. Walker, 2 Russ. & 
Mylne, 197; 2 Kent, 143.) 


Parsons, for respondent, cited 2 Sto. Eq. § 1878 ; Stuart 
v. Kissane, 2 Barbour, 493 ; Taylor v. Stone, 18 S. & M. 


LEONARD, Judge, delivered the opinion of the court. 


It is our duty to interpret the deeds of parties so as to ex- 
ecute their intentions, if we can do so consistently with the 
rules of law. The words of this grant are ‘‘to Mary White 
and her bodily issue, and no way else,”’ ‘‘ to have and to hold 
to her and her bodily issue forever,”’ and then the deed pro- 
ceeds to declare that ‘‘ the express meaning and intent of this 
instrument is that the above named negro slaves are to remain 
with and be kept in the possession of Mary White for and dur- 
ing her natural life; and after her death, they, with their in- 
crease, are to be equally divided between the heirs and issue of 
the body of the said Mary, any thing to the contrary herein 
contained notwithstanding.”? The intention of the father to 
give a life interest to his daughter, with the remainder to her 
children upon her death, is manifest; and, indeed, is declared 
in almost so many words upon the face of the instrument it- 
self. This is a lawful limitation of personal property ; and we 
know of no rule of law that requires us in such transactions to 
look to the form of the expression and disregard the substance. 
The judgment must be affirmed. 


—_++2 @e+—___ 


LOcKRIDGE et al., Respondents, v. Upton ef al., Appellants. 


1. A notice given to the holder of a promissory note, by one who had signed 
the same as a security, in the following form: ** Sir—You are hereby noti- 
fied that I will not stand good as security any longer on the note you hold 
against Wm. Upton and myself as security. [Signed] A. B.”—is nota 
sufficient requisition to sue within the meaning of the act concerning secue 
rities. (R.C. 1845, p. 993.) 
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Appeal from Randolph Circuit Court. 


This was a suit upon a promissory note against Wm. Upton 
and G. W. Dameron. The defence set up by Dameron was 
that he had signed the note as security for Upton, and that 
plaintiffs had failed to institute suit against the parties liable on 
the note within the requisite time after a requisition to sue given 
by Dameron to one of the plaintiffs, who were the payees of 
the note. The notice given by Dameron was not produced, it 
having been lost; but it was proven by parol evidence to have 
been as follows: ‘“‘W. Y. Lockridge: Sir—You are hereby 
notified that I will not stand good as security any longer on 
the note you hold against Wm. Upton and myself as security. 
[Signed] George W. Dameron.” 


Reed, Denny and Prewitt, for appellant, cited Routon’s 
Administrators v. Lacy, 17 Mo. 899; 2 Yerg. 476; Beattie 
v. Butler, 21 Mo. 314. 

Burckhartt, for respondent, cited R. C. 1845; Parish v. 
Gray, 1 Humph. 88; Greenawalt v. Kreider, 3 Barr, 264; 
. Capev. Smith, 8 S. & R. 110; Sappington v. Jeffries, 15 
Mo. 698. 


LEONARD, Judge, delivered the opinion of the court. 


The notice was that defendant ‘‘ would not stand good as 
security any longer,” and we think the Circuit Court was right 
in declaring it to be insufficient as a requisition to sue within 
the meaning of our statute. In Greenawault against Kreider, 
(38 Barr. 265,) the security, after referring to a note held by 
the party against a third person, in which the party giving the 
notice and another were sued to be bail, formally notified the 
payee that ‘* he would no longer be considered bail,” and re- 
quested him ‘‘to take another bond from the principal or pay- 
ment,” and this was held to be an insufficient requisition to sue, 
and the remarks of the court in that case are marked with much 
good sense. The request ‘‘to take payment,” it is said, might 
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perhaps be taken as a hint to sue, but @ hint is nol enough. 
There ought to be an explicit direction to sue, that there may be 
no misapprehension of the meaning. It is as easy to speak 
out plainly as mysteriously, and there would be no certainty in 
the rule if it left the courts to grope for the meaning of the 
party among ambiguous words. Cases will arise in which it 
would be difficult to determine, and in the end there would be 
no rule at all. Nor would the creditor know how to keep him- 
self safe unless he were to fly at the principal on the first inti- 
mation of the surety’s impatience. In Parrish v. Gray, (1 
Humph. 88,) ‘*I wish you to collect the debt of Polson, 
wherein I am security,” was held to be insufficient as a notice 
to sue, within the meaning of the Tennessee statute upon the 
subject. No set form of words is necessary. The notices are 
usually drawn up by the parties themselves, without the aid of 
counsel, and nothing more ought to be required than a substan- 
tial compliance with the statute. But then it is to be observed 
that they are given éo as well as by plain men, and that the 
former act upon them without the aid of counsel to guess out 
their meaning ; and we must take care that the surety is re- 
quired to express his meaning so unequivocally that one un- 
learned in the law may understand, without difficulty, what is 
demanded of him. What would be a suffictent hint to a lawyer 
would perhaps fail altogether in suggesting to one unlearned in 
the law that he was required forthwith to collect his debt by 
suit. The judgment must be affirmed. 


—__+*e¢0e;———_ 


Turt & Baker, Appellants, vy. Appams, Respondent. 


1. Where a bill is drawn by a partnership firm in favor of a creditor of such 
firm upon another firm, and is accepted in the name of the firm drawn upon 
by a partner thereof, who is also a member of the drawing firm, it can not 
be inferred from these facts alune that the purpose of the parties, or that 
the effect of the transaction is to subject the funds of the accepting firm to 
the payment of the debt: these facts alone appearing, a member of the 
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firm drawn upon, although he may not be a member of the drawing firm, 
and may not have assented to the acceptance, will not thereby be exonera- 
ted frem liability on the acceptance. The acceptance prima facie is on 
partnership account. 


Appeal from Weston Court of Common Pleas. 


This was a suit against Addams as acceptor of a bill of ex- 
change drawn in favor of plaintiffs by the firm of D. & T. S. 
McDonnell, upon the partnership firm of McDonnell & Ad- 
dams, of which latter firm defendant was a member. The fol- 
lowing facts were agreed upon as the facts of the case: ‘* That 
the draft on which the suit is brought was drawn in favor of 
the plaintiffs for a debt which was due from D. & T. D. S. 
McDonnell alone to plaintiffs, and in which debt Addams had 
no concern ; that after it was so drawn, it was accepted in the 
name of the firm of McDonnell & Addams by T. D. S. Mc- 
Donnell, a member of the firm; and that he accepted the draft 
without any authority in fact, or assent, from said Addams, 
unless he had such authority by virtue of being a member of the 
partnership of McDonnell & Addams, which was a usual part- 
nership in mercantile trade; that the firm of McDonnells & 
Addams was a distinct firm from that of D. & T. D. S. Me- 
Donnell; and that in the latter firm Addams had no interest.” 
Upon the facts so agreed, the court ruled, among other instruc- 
tions which it is unnecessary to notice, that the acceptance was 
not binding upon Addams, and that the jury should find for the 
defendant ; whereupon plaintiffs took a non-suit, with leave to 
move to set the same aside, which motion having been made 
and overruled, plaintiffs appealed to this court. 


Abell §& Stringfellow, for appellants. 
Gardenhire, for respondent. 


LEONARD, Judge, delivered the opinion of the court. 


This cause has not been tried under proper instructions from 
the court, and the judgment will therefore be reversed and the 
case remanded, although it may well be that the trial we now 
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order may result in disclosing that the plaintiffs have no title 
whatever to recover. The law applicable to the transaction 
would seem to be plain enough if the facts of the case were 
fully developed; but we can not declare, as a matter of law, 
upon this imperfectly stated case, in the language of the court 
that tried the cause, that the plaintiffs can not recover. 

In ordinary commercial partnerships, like the present, each 
partner has authority to draw and accept bills in the name of 
the firm, and this is implied from the propriety and necessity of 
it, in order to carry on the partnership business, and therefore 
it does not rightfully extend to the drawing and accepting of 
bills on account of affairs foreign to the partnership. But even 
such bills are binding on the firm in the hands of bona fide 
holders for value, although they do not oblige the partnership 
in favor of one who had notice of the real consideration, or who 
gave no value. The invalidity of bills thus drawn, beyond the 
scope of the partnership business, is said by some courts to 
proceed from the want of power in the partner to bind his co- 
partners in such transactions, while, according to other courts, 
it proceeds from the participation or collusion of the holder in 
the unlawful act of the partner ; but the practical result is the 
same, no matter upon which ground the admitted invalidity is 
placed, whether upon the want of power or the fraud. (Per 
Bronson, in Wilson v. Williams, 14 Wend. 146,158.) It is 
no part of the business of mercantile partnerships to draw or 
accept bills in order to pay the debts of the individual partners, 
or as security for third persons, and consequently such trans- 
actions by one partner are, as between him and his co-partner, 
beyond his lawful authority, and contrary to his duty, and cre- 
ate no obligation against the other members of the firm in favor 
of the separate or second creditor, unless they assent to this use 
of the partnership name; but it has been supposed that there 
was a difference of opinion between the English and American 
courts as to the question upon whom the burthen of proving 
this consent rested. It seems to have been long well settled in 
this country, that if a partnership obligation be given for the 
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private debt of one partner, or as security for any third per- 
son, the transaction carries on the face of it notice that the act 
is beyond the partner’s authority, and so devolves upon the 
creditor the necessity of showing the consent of the other part- 
ners to the transaction; but it was formerly thought that the 
English rule was, that such instruments were binding unless it 
was affirmatively shown that the creditor knew that the partner 
dealing with him had no authority to use the partnership name 
in that way. (Joyce v. Williams, 14 Wend. 141; N. Y. 
F. Ins. Co. v. Bennett, 5 Conn. 575; Maudlin v. The Br. 
Bank of Mobile, 2 Ala. 503, 512; State v. Catskill Bank, 18: 
Wend. 466, 477; Ridley v. Taylor, 18 East. 175.) However, 
in the recent case, decided in 1830, of Frankland v. McGusty, 
before the privy council of England, (1 Knapp’s Privy Coun- 
cil Cases, 274,) the Master of the Rolls reported the English 
law on this subject to be, ‘‘ that, if there be nothing more in 
the case, bills drawn by one partner for a separate debt, in the: 
partnership name, could not be recovered upon as against the: 
partnership firm without proof by the creditor of the assent of 
the partners to the formation of the bills, unless there were 
such circumstances in the transaction from which the creditor: 
might reasonably infer that the bills were given with the con- 
sent of the other partners, (as in the case of Ridley v. Taylor, 
18 East. 175,) and that upon proof of such circumstances it 
lay upon the partners to prove the fraud.” 

In the present case, therefore, if the bill had been drawn by 
T. D. S. McDonnell in the name of McDonnell & Addams, on 
D. & T. D. S. McDonnell, in payment of a debt the latter: 
owed the plaintiffs, the transaction would have been of itself,. 
standing alone, a direct misapplication of the partnership funds, 
and would not have bound the defendant without proof of his 
assent to it. But that is not the case we are dealing with. 
This bill was drawn by the firm of the two McDonnells on the: 
firm of McDonnell & Addams, payable to the plaintiffs in dis- 
charge of a debt due to them from the drawers, and accepted 
in the name of the drawees by T. D. S. McDonnell, a member 
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of both firms ; and as an accepted bill is in theory a transfer by 
the drawer to the payee of a debt due to the former from the 
person on whom the bill is drawn, if the present transaction 
was in fact what it in form purported to be, it was an applica- 
tion by the McDonnells of their own property to the payment 
of their own debts, by turning over for that purpose to their 
own creditors a debt due to themselves from the defendants’ 
firm. But the real transaction may have been altogether dif- 
ferent from the formal one ; and as the parties were at liberty, 
notwithstanding the form in which they had clothed their act, to 
show the real nature of it in order to ascertain their respective 
rights and duties, the question in the case was, whether the 
agreed facts repelled the prima fucze case shown by the bill of 
exchange, and made out a case for the defendant that author- 
ized the court to tell the jury that the plaintiffs could not re- 
cover, without some proof from them that the defendant assent- 
ed to the use that had been made of the partnership name ; or, 
in other words, (as there was no such consent in the agreed 
case, ) that the plaintiffs could not recover. If the present bill 
was drawn by the McDonnells, in the regular course of busi- 
ness, upon their own funds in the hands of the McDonnell & 
Addams, and delivered to the plaintiffs in payment of what the 
drawers owed them, and the plaintiffs afterwards presented it 
at the house of the defendants’ firm for acceptance, where it 
was accepted in the name of McDonnell & Addams, (although 
by the hand of T. D. S. McDonnell, ) upon the credit of the 
funds in their hands belonging to the drawers, the acceptance 
was, of course, within the lawful authority of McDonnell as 
partner, and bound his co-partner without further proof. If, 
however, it was the purpose of the drawers and payees of this 
bill to pay off the indebtedness of the former to the latter with 
the acceptance of the defendants’ firm, and thereby substitute 
that firm in the place of the plaintiffs as the creditors of the 
McDonnells, and the accepted bill now sued on was adopted as 
@ convenient instrument to effect this purpose, the transaction 
‘was ‘beyond the scope of McDonnell’s authority as a member of 
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the firm of McDonnell & Addams, and a fraud upon Addams, 
and can not be allowed to bind him in favor of the plaintiffs 
without proof of his assent to the arrangement ; and the same 
result would follow, although the plaintiffs were not parties to 
such a purpose, if the circumstances of the transaction were 
such as reasonably to indicate that such would be the effect of 
it. There is however nothing in the agreed case to repel the 
presumption arising naturally from the form of the transaction, 
unless we give that effect to the naked fact that the bill was 
accepted by T. D. S. McDonnell, a member of the drawing 
firm, and whose liability therefor, as such, was to be paid by 
the bill. Both the drawing and the accepting of a bill by one 
partner in the partnership name is prima facie evidence that 
the transaction is a partnership account, and of course binds all 
the members of the firm in the first instance without further 
proof ; but if it be shown that the purpose of the parties to the 
transaction was to pay off the separate debt of the partner, who 
drew or accepted the bill, out of the partnership funds, the 
presumption is repelled, and the separate creditor must give 
proof that the other partners authorized the act. If the cred- 
itor take a bill drawn by his separate debtor in the partnership 
name, the transaction itself, without any further proof, dis- 
closes the unlawful purpose; but it is otherwise, if, as in the 
present case, the creditor take a bill from his own debtors, 
drawn by them upon another firm, and this bill is afterwards, 
in the usual course of business, accepted in the name of the 
firm drawn upon, although by a partner who is also a member 
of the drawing firm. We can not, in such a case, infer as a 
matter of law from this latter fact, standing alone, and with- 
out any regard to the other circumstances of the transaction, 
that the purpose of the parties, or even that the effect of the 
transaction, is to subject the funds of the acceptors to the pay- 
ment of the debt. This judgment, therefore, must be reversed, 
and the cause remanded, that the circumstances of the case 
may be more fully disclosed, and the court enabled to admin- 
ister justice to the parties, without groping about in the dark 
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among supposed legal presumptions, in order to get at the 
right of the case. Judge Ryland concurring, the judgment is 
reversed, and the cause remanded. 


LaysoNn, BY HIS GUARDIAN, Respondent, v. Rogers, Appellant. 


1. A. executed a deed of gift of a slave to B. with a reservation to the donor 
during her lifetime of “ the use and benefit of the labor” of the slave—the 
donee to take possession at the death of the donor; held, that this deed, be- 
ing unrecorded and unaccompanied with possession in the donee, was void, 
under section four of the act concerning fraudulent conveyances, (R. C. 
1845, p. 526,) as against a subsequent purchaser from A., though with no- 
tice. (Scott, J., dissenting, holding that said section contemplated a deed 
of gift of an interest to take effect presently in possession in the donee. ) 


4ppeal from Platte Circuit Court. 


This was a suit for the possession of a negro slave. The 
plaintiff, William L. Layson, claimed title by virtue of the fol- 
lowing instrument: ‘‘ For and in consideration of the sum of 
one dollar, to me paid in hand by Mary C. Layson, for William 
L. Layson, the receipt whereof is hereby acknowledged, and 
for the love and friendship for said William L. Layson, my 
grandson, I, Hannah Layson, do hereby grant, bargain and sell 
to said William L. Layson, a negro boy named James Wash- 
ington, commonly called Washington. Said boy was born my 
property, and is a slave for life—reserving to myself the use 
and benefit of the labor of said boy during my lifetime, but at 
my death to be the property of said William L. Layson; and 
this deed of gift and bill of sale authorizes and empowers said 
William L. Layson to take and keep possession of said boy at 
or immediately after my death. Given under my hand and 
seal, &c. [Signed] Hannah Layson. (Seal.)” 

Rogers, defendant, claimed title to said negro by virtue of a 
deed of transfer of a date subsequent to that of the deed above 
set forth. The remaining facts of the case sufficiently appear 
in the opinion of the court. 




















































JANUARY TERM, 1857. 





Layson v. Rogers. 





Gardenhire and Hall, for appellant, cited R. C. 1845, p. 
526, sec. 4; Cook v. Clippard, 12 Mo. 379; Bryson v. Pe- 
nix, 18 Mo. 15; 15 Mo. 420. 

J. W. Morrow, Davis, Wilson and Hardin, jr., for re- 
spondent. 

I. The smallest consideration is sufficient. (4 Kent Com. 
440 ; 3 Johns. 491; 8 Cow. 4380; Story’s Contracts, 431.) 

II. A conveyance voluntary, without delivery of possession, 
is good between the parties. (R. C. 1845, p. 526; 3 Litt. 
278; 2 Brevard, 38; 9 Gill & Johns. 77; 9 Port. 65; 5 
Hump. 392; 7 Harr. & Johns. 257; 5 Pet. 264; 12 Johns. 
536.) 

III. A voluntary conveyance is good against a subsequent 
purchaser with notice. (Lancaster v. Doland, 1 Rawle, 231 ; 
Foster v. Walton, 5 Watts, 378; 5 Watts, 456; Sprise v. 
McCoy, 6 Watts & Serg. 485; Hudnal v. Wilder, 4 McCord 
295, 310; Maultin v. Jennings, 2 McMullen, 508; Howard 
v. Williams, 1 Bailey, 575; Bank of Alexandria v. Patton, 
&e., 1 Robinson, Va., 500, 540 ; Carprew v. Arthur et al., 15 
Ala. 525; Farmers’ Bank v. Douglass, 11 Sm. & Marsh. 
472, 548; Bohn v. Headley, 7 Harr. & Johns. 257 ; Cathcart 
v. Robinson, 5 Pet. 265, 280; Verplank v. Terry, 12 Johns. 
536; Jackson v. Town, 4 Cow. 6a; 2 Leigh, 84; 3 Grat- 
tan, 835; 3 Strobhart, 62.) 

IV. It is admitted that Hannah Layson continuing in pos- 
session of the slave conveyed, and the omission of the plain- 
tiff to have his deed of conveyance recorded, (if it be considered 
a deed for a consideration not deemed valuable in law, ) ac- 
cording to the fourth section of the statute upon fraudulent con- 
veyances, makes such conveyance void per se; but it is only 
as against creditors and subsequent purchasers in good faith, 
A purchaser with notice can not claim to be a purchaser in 
good faith. Actual notice of a prior claim is considered per 
se evidence of ‘‘ mala fides ;” that the word purchase, as used 
in the fourth section, means a purchaser in good faith. There- 
fore defendant’s subsequent purchase, with notice of the plain- 
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tiff’s prior claim, was made in fraud of his rights, and is void in 
law. (Jackson v. Burgott, 10 Johns. 459; Dunham v. Day, 
15 Johns. 568; Jackson v. Post, 15 Wend. 594; 17 Wend. 
27; Sanger v. Eastwood, 19 Wend. 514; 4 Kent Com. 169.) 


LEONARD, Judge, delivered the opinion of the court. 


There are three classes of cases in which our written law 
provided, as early as 1816, that the possession of personal pro- 
perty should be considered as the real ownership in favor of 
creditors and purchasers from the party in possession, unless 
the true condition of the title was manifested by a deed or 
will authenticated and recorded in the manner prescribed 
for that purpose—a gift, from one who continued in the pos- 
session notwithstanding the gift—a loan, where the borrower 
had remained five years in the uninterrupted possession of the 
thing borrowed—and all limitations of personal property, by 
way of condition, reversion, remainder or otherwise, where the 
future right was separated from the present possession. (Act 
of January, 1816, 1 Terr. Laws, 489.) And subsequently, at 
the revision of 1845, a similar provision was made in reference 
to mortgages and deeds of trust of personal property. (Tit. 
Fraudulent Conveyances, sec. 8.) The act of 1816 did not 
originate here, but came to us from Virginia, from whose stat- 
ute book (12 Henning’s Statutes) it has been copied into the 
laws of several of the western states ; and the provision of 1845 
was adopted from the Massachusetts act in relation to mort- 
gages of personal property. (Rev. Stat. of Mass. ch. 74, 
sec. 5.) The main, indeed the only, purpose of these statutes 
being, not the protection of the party himself, but to suppress 
frauds upon creditors and purchasers, which were found to be 
so easily perpetrated by means of feigned or secret transac- 
tions of this character, it has been frequently insisted in the 
application of them to cases occurring in real life, that, if the 
party has actual notice, it was equivalent to the recorded instru- 
ment, and ought to be so considered in construing them, in 
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analogy to the construction that was originally adopted in re- 
ference to the required registry of conveyances of real property, 
in order to render them valid against the same class of persons. 
But this construction has, it is believed, been uniformly rejected 
in reference to the act of 1816, not only in Virginia, where the 
act seems to have originated, but also in all the states where it 
has been re-enacted ; the courts holding that the object of the 
legislature, in the particular cases provided for, was, whenever 
the possession was separated from the right of property, to 
place the latter where the apparent ownership was in favor of 
creditors and purchasers, unless the transaction was accompa- 
nied by a recorded instrument, and in this manner to shut out 
and conclude in all such cases all questions as to the real title. 
Accordingly, it was decided in Virginia, in 1811, in Gay v. 
Moseley, (2 Munf. 543, ) that five years’ continued possession 
of a slave by the borrower transferred the ownership to him 
in favor of a creditor who had actual notice of the unrecorded 
deed, and the same doctrine is acted upon in Tennessee. (An- 
drews v. Hatfield, 3 Yerg. 39,) and a similar construction 
seems to prevail in Massachusetts in reference to their provision 
concerning mortgages of personal property (Travis v. Bishop, 
13 Metc. 304); and this court adopted the same construction 
of the act of 1816 in Cook v. Clippard, (12 Mo. 379,) where 
it was determined that the purchaser of a slave from a bor- 
rower, who had continued in possession five years without any 
recorded instrument manifesting the loan, acquired the title, 
although he purchased with full knowledge of the circumstan- 
ces. These decisions, we may remark, do not conflict with the 
English adjudications upon their registry laws. These acts 
contain no exception excluding from their operation a party 
having notice, and the English law courts never ventured to put 
such an exception into them by construction. It is true, the 
English court of chancery did this substantially by holding that, 
although the statute bound the legal title, the notice bound the 
conscience of the second purchaser, and converted him, not- 
withstandiag the statute, into a trustee of the legal title for the 
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benefit of the party who by his first purchase was justly entitled 
to the land ; but yet this equity precedent would hardly justify 
us, when called upon to put a legal construction upon the act 
now under consideration, in declaring that creditors and pur- 
chasers with notice are.excepted out of its operation. Indeed, 
this equity doctrine of notice has thus far, it would seem, 
been confined in England to conveyances of real property, which 
is subject to a double ownership, equitable as well as legal, and 
it is by no means certain that a court of equity would extend 
it to transfers of personal property, which the interests of com- 
merce and the convenience of daily life would seem to subject 
to a different consideration. In answer to the case of Sanger 
v. Eastwood, (19 Wend. 161,) to which we have been refer- 
red in argument, we may remark, that the construction there 
given to the provision in the New York code concerning mort- 
gages of personal property proceeds upon the peculiar language 
of their act. Bona fide creditors and purchasers are the words 
there used, and the same words in their registry laws for the 
conveyance of real property having been previously construed, 
by reference to the equitable doctrine of notice, to exclude such 
as had notice of the true condition of the title, the same con- 
struction was applied to them here, and resulted in the decision 
referred to. But our legislature have not incorporated this 
doctrine into our statute now under consideration, either by 
excepting out of its operation parties with notice, as they have 
provided in reference to parties who have notice of unregistered 
conveyances of real property, or by expressly confining the 
act to bona fide creditors and purchasers, as is done in the 
New York act ; and their omission to do so would seem to fur- 
nish an additional, if not a conclusive reason, against our in- 
corporating it into the law by judicial construction. 

In the case now before us the instrument of gift transfers 
the slave, reserving the use and benefit of his labor to the 
grantor during her life, and expressly authorizes the grantee 
to take possession of him as his property at her death. It pur- 
ports on its face to be made in consideration of the love the 
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grantor bears her grandson, the grantee, and is designated by 
the party herself as a ‘‘ deed of gift and bill of sale ;” and the 
instruction of the court was, that, although not recorded, it was 
valid between the parties to pass the title, and that it was also 
valid against the defendant if ‘‘he purchased with notice of 
the prior transfer.’ The instruction, it is thus seen, proceeds 
upon the assumption that an unregistered gift, in good faith, 
unaccompanied by the possession, is valid against a subsequent 
purchaser with notice ; and whether this be so, is the question 
that has been argued before us as the turning point in the 
case, and upon which therefore we shall determine it. In the 
construction of the statute there is no difference in reference 
to the matter of notice between a loan and a gift, and assuming 
that the transaction between the grandmother and the grandson 
was a gift (and such apparently was its real nature, no matter 
what form it may have assumed), according to the case of Paul 
and Clippard the title remained in the giver, notwithstanding 
the gift, in favor of a purchaser with notice of the unregistered 
gift, and the second instruction given at the instance of the 
plaintiff was therefore erroneous. 

It has been suggested that the statute embraces only gifts 
of present interests, because they only are capable of being 
accompanied by the possession, and that it ought not to be 
construed to extend to future estates in personal property like 
the present, which it is said must be looked upon as substan- 
tially a remainder to take effect in possession after the expira- 
tion of the grantee’s life interest; but we do not feel the force 
of this suggestion. Both the words and the spirit of the act 
extend equally to gifts of future as well as present interests, 
and we see no ground whatever for making any distinction be- 
tween them in the construction of the statute, unless it be that 
every future interest is to be considered as falling within the 
clause that provides for limitations by way of condition, remain- 
der, &c., in which event the present limitation, if unregistered, 
would be void even if founded upon a valuable consideration. 
But this matter has not been argued before us, and we refrain 
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from expressing any opinion about it. It is enough for the 
case now presented, that, in our opinion, a gift is void against 
a purchaser, whether it be of a present or of a future inter- 
est, unless it be accompanied by the possession of the thing 
given, or by a recorded instrument of gift, and the result is 
the judgment must be reversed, and the cause remanded for a 
new trial; and, Judge Ryland concurring, the court so order. 


Scott, Judge, dissenting. The question discussed in the 
argument of this case was, whether the conveyance to Wm. L. 
Layson, being a voluntary one and unrecorded, could prevail 
against Wm. Rogers, the defendant, who was a subsequent 
purchaser with notice of the prior unrecorded voluntary deed. 

The question which weighs on my mind is, whether the deed 
to Layson is within the meaning of the fourth section of the 
statute concerning fraudulent conveyances. The deed in ques- 
tion only conveys an estate in remainder to Layson. His right 
to the slave mentioned in the deed was not to begin in enjoy- 
ment until the determination of the previous life estate reserved 
to the grantor. The statute provides that every gift of slaves, 
not for a consideration deemed valuable in law, shall be void 
against all purchasers, unless possession shall really and bona 
jide accompany such gift. From this language, I am inclined 
to the opinion that a gift of the nature of that under considera- 
tion is not within the words of the statute. The gift contem- 
plated by this section is one in which the thing given is designed 
to be the property immediately of the donee, to take effect in 
possession presently. This construction of the statute harmo- 
nizes with the common law. That system of law only affects 
with fraud those conveyances which seck, contrary to the nature 
of the transaction, to separate the use or possession of pro- 
perty from its title. Where there is an absolute sale or gift of 
chattels, the nature of the alienation requires that immediate 
possession should follow it. This case is as if a grantor, for a 
valuable consideration, should convey to a purchaser a chattel 
for a limited period, and at the same time should grant his re- 
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versionary interest in the chattel to a donee. Is there any 
principle which, in such case, would defeat the title of the do- 
nee? I know of none, unless it is a rule of law that no valid 
remainder in a chattel can be created but by deed duly record- 
ed. There is nothing in the fifth section of the act which is 
opposed to this view of the subject. That section was designed 
to prevent an owner loaning property from parting with its pos- 
session to another for a limited time, and reserving an interest 
in it to himself. Here, there is nothing of the kind. This is a 
gift to take effect in futuro. It is created by deed, and is like 
those numerous instances in which the law protects an interest 
in a chattel which is not reduced to possession. Nobody will 
pretend that the owner of a slave may not loan him for a limi- 
ted period, and at the time of the loan convey the reversiona- 
ry interest in the slave to another without a recorded deed. If 
a slave is hired for a number of years, may not the owner con- 
vey his reversionary interest without a deed duly recorded ? 

‘The case of Bryson & Hardin v. Penix, (18 Mo. 18, ) shows 
that a purchaser of personal estate is not affected by any notice 
of an unrecorded deed under the statute concerning fraudulent 
conveyances. 


CANEFOX, Respondent, v. Crensuaw, Appellant. 


1, Where a buffalo bull, a wild, vicious and mischievous animal, breaks into 
a close, the owner of such close may kill him if this be necessary to pre- 
serve his property from destruction, although the close may not be fenced 
in the manner required by the act regulating inclosures. (R. C. 1845, p. 
575.) 


4ippeal from Greene Circuit Court. 


Plaintiff, in this action, sought to recover damages for the 
killing by the defendant of a buffalo bull. The following an- 
swer (the striking out of which constitutes the error complained 
of) was struck out, on motion of plaintiff : ‘¢ And the said de- 
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fendant, for answer to plaintiff’s petition, says, as to killing said 
bull in plaintiffs petition mentioned, that before the time of 
said killing, had been and was accustomed to doing mischief to 
said defendant’s cattle—had been and was accustomed to jump 
into the inclosures of defendant over a good fence—the said 
bull being a buffalo bull, and being a wild an? mischievous ani- 
mal, worried the cattle of said defendant in said inclosures, 
and injured the fruit trees—and said bull, while in said inclo- 
sure of said defendant and at the time of so killing, was in the 
act of destroying the property of defendant, and the said bull 
was endeavoring to get defendant’s cows with calf—and said 
bull, outside of said inclosure, and on the lands of the said 
defendant was then and there doing damage to defendant’s cat- 
tle, which said defendant then and there owned—his cattle of 
good stock, and which he was anxious to improve—and said 
buffalo bull was jumping on and endeavoring to get them with 
calf and worrying them—and did then and there do them great 
damage, of which plaintiff was aware, and had full notice of the 
same—and the said defendant says that the said bull being so 
accustomed as aforesaid first before said killing of said bull 
by said defendant, was in the inclosure of defendant, having 
jumped a good fence of said defendant, and was then and there 
destroying the property of defendant, and the said bull being 
then and there a wild and vicious and mischievous animal, the 
property of defendant’s was then and there endangered and 
destroyed by said bull of the value of one hundred dollars in 
said inclosure there situate, and for which reason and because 
the said bull could not otherwise be restrained or hindered from 
worrying the cattle of said defendant and destroying the pro- 
perty of defendant, he, the said defendant, at the time men- 
tioned in plaintiff’s petition, did kill said bull, as it was lawful 
for him to do, for the causes hereinbefore stated, which is the 
killing of said bull, mentioned in said petition, whereof the 
plaintiff hath complained against the defendant in this petition, 
and now praying fully answered, prays to be herein dismissed 
without his costs. 
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Otter and Hendricks, for appellant. 
F. P. Wright, for respondent. 


LEONARD, Judge, delivered the opinion of the court. 


We must reverse this judgment. The answer alleges sub- 
stantially that the buffalo bull was a wild, vicious and mis- 
chievous animal—that he had broken into the defendant’s field, 
and was in the act of destroying the defendant’s property of 
the value of one hundred dollars, when the defendant killed 
him, not wantonly but from necessity, because he could not 
otherwise be restrained. Without undertaking to determine the 
precise conditions that will justify the killing of such an ani- 
mal, we may safely assert that if the facts be as here stated, the 
killing here complained of was quite justifiable not only in a 
legal but in a moral point of view. In every system of juris- 
prudence there are cases in which the law allows a party to pro- 
tect his own rights without appealing to the courts for that pur- 
pose, and by the common law one may not only defend his 
property from impending wrongs, but may in some cases re- 
dress his own injuries. When we are forcibly attacked in our 
property we may repel force by force, and the breach of the 
peace that happens is chargeable’ to our adversary ; and when 
unlawfully deprived of it, we may retake it wherever we can 
find it, so that it be not done in a riotous manner, or attended 
with a breach of the peace. We may, ourselves, abate a nui- 
sance that is injurious to our rights, doing no unnecessary 
harm, and take and detain animals that are trespassing upon 
our land, not merely to prevent a continuance of the wrong, 
but to constrain their owners to make satisfaction for the dam- 
age already done. (3 Stephen’s Com. 361; Earl of Lons- 
dale v. Nelson, 2 Barn. & Cress. 311.) And upon these es- 
tablished principles it is plain enough that if this animal was 
about to destroy the defendant’s property, the defendant had 
a right to kill him, to prevent the impending injury, although it 
might have been otherwise if the property endangered had been 
of trivial value, so as to have rendered applicable the maxim 
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‘6 de minimis lex non curat; or if the defendant had at 
hand other means of preserving his own property from destruc- 
tion besides the destruction of his neighbor’s. 

In coming to this conclusion, we of course assume that the 
bull was unlawfully in the defendant’s field, as he undoubtedly 
was, undess tt was the duty of the defendant to have fenced 
against him. But if such was the defendant’s duty and he 
neglected to protect himself by a lawful fence, and in conse- 
quence of this failure the animal strayed into his field and did 
the mischief complained of, the damage would be attributable to 
his own fault, and he of course would be without remedy, either 
judicial or extra-judicial. The defendant, however, was under 
no such obligation, either at common law or under the provi- 
sions of our statute concerning inclosures. In 3 Dane’s Abr. 
c. 76, art. 9, sec. 19, it is said: ‘* Anciently every man was 
bound to keep even his cattle at his peril so that they injured 
not his neighbors. This principle extended to all the animals 
aman kept; to fence or build against them to restrain them 
was no part of the system; and this principle remains the same 
in most parts of Europe, and hence fences are not common. 
But several centuries ago, the principle was done away in En- 
gland and that of fences substituted, and thence it became a 
general principle there, as it has been here, [in Massachusetts, ] 
for each occupant to fence his land in certain proportions, and 
to rely on fences for its protection. But the general principle 
was thus altered only in regard to creatures properly re- 
strainable by fences, as horses, cattle, sheep, &c., but not in 
regard to animals not restrained or kept within bounds by 
common fences. 4s to them the ancient principle is still in 
force, and their owner must keep them at his peril.”? Ace 
cordingly, Hale (1 Pleas. Cr. 430) remarks, in reference to 
animals ‘* ferx naturz,” that ‘* the owner must, at his peril, 
keep them up safe from doing hurt; for, though he uses his 
diligence to keep them up, if they escape and do harm, the 
owner is liable to answer in damages.”? But it is proper to ob- 
serve here that the duty to fence against animals, referred to in 
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the above extract from Dane’s Abridgment, is not a duty im- 
posed by the common law, but exists by prescription only, 
and is limited not merely to domestic animals, but to such do- 
mestic animals as are rightfully on the adjoining land. (Rust 
against Low, 6 Mass. 90; Dovaston v. Payne, 2 Hen. Blac. 
527; 6 Bac. Abr. ‘‘ Trespass,” 92, p. 594; Holladay v. 
Marsh, 3 Wend. 146.) 

Several of the states have prescribed by statute what shall be 
deemed lawful fences, and provided the penalties to be inflicted 
on the owners of domestic animals that break through them and 
do damage; and in some of these states it has been holden that 
the effect of these provisions is to impose upon a party the duty 
of inclosing his field with a lawful fence, in order to entitle him 
to an action for any damage done there by domestic animals, 
although this has been determined otherwise in other states. 
(Studnell v. Ritch, 14 Conn. 300; Seely v. Peters, 10 Illi- 
nois, 146; Rust v. Low, 6 Mass. 90; Little v. Lathrop, 5 
Greenl. 358; Chambers v. Mathews, 3 Harr., N. J., 368.) 
But if, in the construction of our statute of inclosures, we hold 
that a party must fence his field with a lawful fence before he 
can complain of damage done to him there by the animals of 
others, we must of course limit this immunity to the domestic 
animals enumerated in the statute against which he is bound to 
fence, and this will leave the owners of animals ‘‘ferz na- 
ture’? under the same obligation to keep them at their peril 
from doing harm that the common law imposed upon them. 

Under any view of the law, therefore, upon the facts stated 
in the answer, the plaintiff would have been liable for the dam- 
age about to be done to the defendant by this animal, and if 
the circumstances were such as we have enumerated, the defen- 
dant was at liberty to protect his own property by killing the 
animal that was about to destroy it; but under what precise 
conditions he could lawfully resort to such a measure, can not 
and ought not to be determined until the facts of the case are 
more fully developed. It is sufficient for the reversal of the 
present judgment that if the facts substantially stated in the 
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answer be made out in the proof, they are sufficient to justify 
the killing here complained of. 
The judgment is reversed, and the cause remanded. 


Wituers, Respondent, vy. SreamMBoaT Ex Paso, Appellant. 


1. The master of a steamboat will be liable, under section 31 of the act con- 
cerning slaves (R. C. 1845, p. 1018), for transporting a slave from one 
place to another in this state without the consent of the owner, although he 
may not be aware of the fact of such slave being on board the boat, un- 
less he use proper care to guard against such an occurrence. 

2. The degree of care required of the master in such case is not “ the strict- 
est diligence,”? but such care as thoughtful and prudent men engaged in af- 
fairs equally hazardous to their own rights of property would take in or- 
der to protect themselves from loss and injury. 

3. The deposition of a master of a steamboat, which had been seized under 
the act concerning boats and vessels for the transportation by the master 
thereof of a slave from one place to another in this state without the con- 
sent of the owner, and released upon the giving of a bond by the master 
with security, under the ninth section of said act, is inadmissible in evi- 
dence in favor of the master and his securities. Admissions and declara- 
tions made by the master are admissible in such case in evidence against 
him. 


fppeal from Ray Circuit Court. 


This was a proceeding, under the act concerning boats and 
vessels, against the steamboat El Paso, to recover damages for 
the wrongful transporting upon said boat, by the master thereof, 
of aslave of plaintiff, named Ann, from the city of Lexington to 
the city of St. Louis. The boat was seized, and, upon the giv- 
ing of bond by the master, Thornburgh, with security under 
the ninth section of the act concerning boats and vessels, was 
released. Thornburgh, the master, answered, denying all the 
material allegations of the petition. Upon the trial, the plain- 
tiff was permitted, against the objection of Thornburg, to in- 
troduce in evidence declarations of Thornburg, the master, 
(made before the institution of this suit,) amounting in sub- 
stance to admissions that the slave Ann had been transported 
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upon the El Paso from Lexington to St. Louis. A deposition 
of Thornburgh, the master, was offered in evidence, but was 
ruled out upon the objection of plaintiff. The court, upon its 
own motion, gave the following instruction: ‘‘ To constitute a 
transportation of the slave by the master of the boat which would 
render the boat liable, such transportation must be the act of 
the master of the boat; if the slave was transported on the 
boat without the knowledge or consent of the master of the 
boat, and the master of the boat could not by the exercise of 
the strictest diligence as master of the boat have ascertained 
that the slave was being transported on the boat, then the boat 
is not liable ; but if the master knew the slave was transported 
and did not prevent it, or if, by the exercise of the strictest 
diligence as master of the boat, he could have discovered and 
prevented such transportation, and he failed to do so, and the 
slave was transported on the boat, then the boat is liable.” 

Other instructions were given and refused, but it is unneces- 
sary to notice them. The jury found for plaintiff, and judg- 
ment was rendered against Thornburgh and his securities on 
the bond. 

W. Adams, for appellant. 

I. The declarations or admissions of Thornburgh, the mas- 
ter of the boat, made subsequent to the supposed transporta- 
tion of plaintiff’s slave, were inadmissible as evidence, first, 
because he had no power or authority, after the transaction, to 
bind the boat by any admission or declaration (see R. C. 
1845, p. 182, 186; 1 Green]. Ev. § 113; Price v. Thornton, 
10 Mo. 140 ; Rogers v. McCune, 19 Mo. 529); and secondly, 
because Thornburgh himself was a competent witness, and what 
he might have stated to others was mere hearsay. 

II. Thornburgh was a competent witness for the boat, and the 
court erred in excluding his deposition. Although he was mas- 
ter of the boat, he was not an owner, and did not become a part 
owner till long after the slave was taken off. The fact of his 
giving bond for the value of the boat did not render him incom- 
petent. He was only individually liable. The suit was not de- 

14—voL. XXIV. 
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fended for his benefit, and he was competent under the new 
code of practice. (See Sess. Acts, 1849, p. 99, 100; Steam- 
boat Madison v. Mills, 14 Mo. 360; same v. same, 18 Mo. 
Mo. 99; 19 Mo. 506.) 

III. This suit is founded on the 32d section of Article I. of 
the act concerning slaves (R. C. 1845, p. 1018). It is a 
penal statute, and ought to be strictly construed; and to ren- 
der a boat liable under this statute, the slave must have been 
transported with the knowledge or by the consent of the mas- 
ter, commander or owner ; and it was not necessary in such 
case that any greater care or precaution should be used than a 
prudent man would exercise in the management of his own bu- 
siness. A party might be liable at common law when he would 
not be liable under the statute. The assent of the mind is ne- 
cessary to constitute a violation of a penal or a criminal stat- 
ute. (Price v. Thornton, 10 Mo. 140.) 


Napton, for respondent. 

I. Capt. Thornbugh was not a competent witness, because, 
first, he was a party to the suit. He was principal in the bond 
by which, under the act concerning boats and vessels, the boat 
was discharged. A suit which is to affect the interest of 
any one other than the party complaining, implies that there 
is a party defendant. Boats and vessels, by a sort of legis- 
lative personification, are made to assume this position; but 
the steamboat El] Paso was no longer a defendant in this case. 
After she was discharged under the bond, she was totally 
dismissed from the jurisdiction of the court, and no more to be 
affected by any thing done or determined by that court than if 
no such suit had never been instituted. If Capt. Thornburgh 
was not technically a party, he was, beyond all question, the 
person for whose benefit the suit was defended. He is the per- 
son primarily responsible in this action. 

II. Capt. Thornburgh’s admissions were evidence against 
him. The declarations admitted by the court were properly 
considered as part of the res gestz. They were admissible in 
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evidence against Capt. Thornburgh as party defendant, whether 
parts of the res geste or not. 

III. One of two constructions must be given to the 31st sec- 
tion of Art. I. of the act concerning slaves (R. C. 1845, p. 
1018). In Price v. Thornton, (10 Mo. 140,) it is intimated, 
although the question was not raised by the record, that the 
boat was not liable under this section unless there was an as- 
sent actual or implied on the part of the master to the trans- 
portation of the slave ; and this is the construction adopted by 
the circuit judge in the case at bar. Later opinions of the 
Supreme Court seem to throw doubts as to the propriety of this 
obiler dictum in Price v. Thornton, and the general impres- 
sion is that the act was designed and ought to be construed to 
punish the master or owner for the act of transportation alone, 
without regard to the question of care or diligence. It is not 
necessary to inquire here which is the proper construction. If 
the judge of Ray county erred in this, his error was in favor 
of the boat; andif the question of diligence is to determine 
the responsibility of the master, the court ought to require the 
strictest diligence ; and this seems to be the opinion of this 
court in Eaton v. Vaughn. In fact the circuit judge adopted 
the very language of this court in Eaton v. Vaughn. 


LronarD, Judge, delivered the opinion of the court. 


The main question here (and indeed the only one of any 
difficulty, ) is as to the propriety of the instruction given by the 
court in reference to the degree of care required of the captain 
in order to exempt him from liability under the statute against 
transporting a slave from one place to another, in this state, 
without the consent of the owner. The defendant insisted that 
such care as prudent men take in the management of their 
own affairs was all that was required; but the court instructed 
that ‘‘ the boat was liable if her master could have discovered 
and prevented the act by the ‘ strictest diligence.’ ”” 

In Vaughn v. Eaton, (9 Mo. 743,) which was a common 
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law action of trespass against the captain of a boat for carry- 
ing off the plaintiff’s slave, the Circuit Court instructed that, 
in order to charge the defendant, it was not necessary that he 
should have known that the boy was a slave, nor was it an ex- 
cuse that he acted in good faith and used reasonable diligence 
to guard against being imposed upon, and this judgment was 
affirmed here upon appeal. But in Price v. Thornton, (11 Mo. 
140,) which was a common law action on the case against the 
owners of the boat for the master’s negligence in carrying off 
the plaintiff’s slave, under the belief that he was a freeman, there 
is an obiter dictum of the judge who delivered the opinion of 
the court, to the effect, that, in order to bring the transaction 
within the act of 1840, (the original statute upon this subject, 
and which is similar in this particular to the existing statute, ) 
the wrong must have been wilfully perpetrated. It seems 
however, in the present case, to have been assumed at the 
trial, that, although the transportation of the slave from Lex- 
ington to St. Louis was effected without the captain’s being 
aware of it, yet it was to be imputed to him as his act, so as to 
subject him to the penalty of the statute if he could have dis- 
covered and prevented it by the use of proper care in navigat- 
ing his boat; and the point contested was, as to the degree of 
care required of him, whether the greatest care that it was pos- 
sible to have used was necessary, or whether ordinary diligence 
was sufficient. 

Thibaut, the eminent modern German jurist, in the genera] 
part of his System of Law, (ch. 3, div. 1, sect. 140, Lindley’s 
translation, 129, ) distinguishes all transactions forbidden by law 
into four classes—accidental, when they result from natural 
causes, over which the human will has _no control; voluntary 
but not imputable, which the person might have prevented, 
but of the illegality of which he could not have been aware ; 
negligent, when performed neither with an intenticn of dis- 
obeying the law, nor with a morally wrong intention, but un- 
der such circumstances that a knowledge of the illegality of the 
act might have been attained; and wédfud, when committed by 
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one who, having a knowledge of the law, disobeys it, and with 
a morally wrong intention. Without stopping to inquire 
whether this classification embraces every prohibited transac- 
tion, or indeed whether it is founded altogether upon distinc- 
tions that are recognized in our law, it is obvious that the acts 
included in the first class, not being the result of the human 
will, can not be imputed to any person as his act; and in re- 
ference to the three remaining classes, we remark that, if the 
girl was transported here under such circumstances that it was 
utterly impossible for the captain to have known that she was 
on the boat, (if, indeed, such a state of circumstances can be 
imagined, ) it ought not, we think, to be imputed to him as a 
violation of the statute; but yet we do not deem it necessary 
for this purpose that he should have been actually aware of the 
fact. It is sufficient, although he had no actual knowledge, 
that he could and would have known it, if he had navigated his 
boat with proper care to guard against such an occurrence. In 
our opinion, the transportation of the girl on the boat, although 
not wilfully committed, must yet, in the construction of this 
statute, be imputed to the captain as his act, if he might have 
attained a knowledge of the fact by observing proper care. 
This construction is warranted by adjudged cases. An act 
passed in New Jersey before the abolition of slavery there 
provided that, ‘‘if any one should be found guilty of conveying 
away a slave, whereby he should be lost to the owner, such 
person should pay to the owner the value of the slave lost ;” 
and Gibbons v. Morse, (2 Halst. 253,) was an action founded 
on the statute against the owner of the ferry-boat between Eli- 
zabethtown and New York, to recover the penalty incurred by 
the defendant’s ferryman in taking the plaintiff’s slave across 
the river, and the owner of the ferry was held liable, although 
the wrongful act was not ew2/fuily committed ; but at the same 
time, it was declared that it should have been otherwise, if the 
bey had entered the boat by stealth and so concealed himself 
that he could not have been discovered in the ordinary manage- 
ment of the boat. This construction, too, is necessary in or- 
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der to make the statute effectual for the purpose for which it 
was enacted. If we confine the penalty to cases where the 
master wi/fully transports a slave from place to place without 
the owner’s consent, and exclude from the statute the much 
larger class of cases where slaves are enabled by the careless- 
ness of a boat’s officers to conceal themselves on board, and in 
this way effect their escape without the knowledge of the mas- 
ter of the boat, we shall render the statute almost a dead letter, 
instead of making it what it was intended to be, a substantial 
protection to the slave property of our citizens residing in the 
vicinity of our large rivers. And, although this is a penal 
statute, the construction we adopt is consistent with the estab- 
lished rules of law upon this subject. In Bac. Abr. (tit. 
“¢ Statute,” let. I, 10,) it is said that ‘‘ the statute of Mal- 
bridge against committing waste is penal, yet it has been con- 
strued liberally,”’ and that ‘* if the extending of a penal statute 
by an equitable construction be more advantageous than pre- 
judicial to the greater part of the people, it may by the rules 
of law be so extended.” It is also to be remarked, that the 
penalty here inflicted is given to the injured party as a redress 
for the private injury sustained, and not imposed as a punish- 
ment for a public offence ; and although, as a general rule, to 
constitute a crime against the public, there must be both a 
vicious will and an unlawful act resulting from the vicious will, 
it is otherwise in reference to private injuries, where in most 
cases the intention is immaterial. 

Coming down now to the matter discussed at the trial, and 
assuming that the alleged transportation of the slave occurred 
without the knowledge of the master of the boat, the question 
is, under what circumstances it ought nevertheless to be impu- 
ted to him as his act, so as to subject him to the penalty of the 
statute. In the construction of the statute, we have seen that 
the fact must be imputed to him, although he was not actually 
aware of it, if he might have known and avoided it by the use 
of proper care in the navigation of his boat, and we think 
that ¢hzs proper care is such as prudent men use in conducting 
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their own affairs, hazardous to their own rights of property, in 
order to protect themselves from loss or injury. It is not suf- 
ficient that the master used such care as men of less than ordi- 
nary prudence take when engaged in their own affairs ; nor is 
it enough that he used such care even as prudent men are but 
too frequently satisfied with, when the danger is to the property 
of others, and not to their own; nor will it be deemed sufficient 
that he used such care even as prudent captains generally use 
to guard against these escapes, if the care these persons take 
be not in the judgment of men in general proportionate to the 
probability of injury to others. Our law prohibits the captain 
of a boat from transporting a slave upon it without the owner’s 
consent, and whenever such an event occurs, it is imputable to 
the master of the boat, although not aware of it, if he gave 
occasion to it by the want of reasonable care in the navigation 
of his boat to prevent such an occurrence; and, although the 
great practical difficulty is in determining what is sufficient care 
in the particular case, the proper standard for the government 
of the jury is, such care as thoughtful and prudent men, en- 
gaged in affairs equally hazardous to their own rights, generally 
take in order to prevent what they are doing from resulting in 
harm to themselves. In order to exempt the master from the 
penalty of the statute, the law does not exact from him the 
greatest possible diligence—all that we may imagine could have 
been done to have prevented the escape of the girl—but only 
such care as thoughtful and prudent persons would have taken 
in navigating a boat in the midst of a slave population, to pre- 
vent the escape of slaves upon it, if the property endangered 
had belonged to themselves, instead of belonging to others. 

In Vaughn v. Eaton, it was held that the master of the boat 
was liable, although he used reasonable diligence to prevent 
being imposed upon; yet it is to be remarked, that the ques- 
tion there was as to a common law liability, and not in refer- 
ence to the construction of a statute, and the act there com- 
plained of being the very act contemplated by the master of the 
boat, although he was not aware that the person transported as 
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@ passenger was a slave, and resulting in a direct and imme- 
diate injury to the plaintiff, constituted a good cause of action 
in trespass; and the rule of the common law, laid down in 
Weaver v. Ward, (Hobart, 390,) was applicable to the case : 
‘< No man shall be excused of a trespass except it may be ad- 
judged utterly without his fault, as if a man by force take my 
hand and strike you; or, if the plaintiff had run across the de- 
fendant’s piece, when it was discharging ; or it had otherwise 
appeared to the court that it had been inevitable, and that the 
defendant had committed no negligence to give occasion to the 
hurt.”? Here, however, the question is as to the liability of the 
party to a statute penalty ; and the instruction having assumed 
that the remova! of the slave was effected without the knowledge 
of the captain, we are not called upon to determine whether the 
rule that was applied in the case of Vaughn and Eaton would 
have been equally applicable in the case, if the suit had been 
for the penalty given by the statute, instead of for the common 
law redress. It may be, too, that there is a difference in the two 
classes of cases, even in the application of the statute to them, 
and that where the transportation of the person is the very act 
contemplated by the master of the boat, although he is not 
aware of its illegality, he can not escape the statute penalty 
unless he were utterly without any fault, or, in other words, 
unless it was impossible for him to have known that the per- 
son transported was a slave; although it may be otherwise, 
where the negligence of the master, in navigating his boat, 
merely gives occasion to the injury by the facility it affords 
for the involuntary transportation of the slave upon the boat. 
If the master knowingly transport the person without being 
aware that he is a slave, the act, it may be, ought neverthe- 
less to be imputed to him as his act within the meaning of the 
statute, unless it was utterly impossible for him to have been 
aware of the wrong he was committing, although only the or- 
dinary care of prudent men may be required, in order to take 
the case out of the statute, where the slave gets upon the boat 
by stealth and is thus transported without the knowledge of the 
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captain. In the one case it may be thought that, as the mas- 
ter contemplates the very act prohibited by the statute, he acts 
at his own peril, and must answer according to the statute for 
the act thus voluntarily committed if it turn out that he was 
imposed upon as to the condition of the person transported, 
although in the other case he would only be required to use 
that degree of care in the navigation of his boat that would be- 
come a prudent and thoughtful man under similar circumstan- 
ces, in order to avoid the incurring of a similar injury to his 
own property. But however this may be, we confine our deci- 
sion to the facts of the present case; and the view we have ta- 
ken in reference to the liability of boat owners and masters 
under our statute, seems to be the same that was taken in South 
Carolina, in Ellis against Welch, (4 Rich. 468,) as to the lia- 
bility of a ship’s captain at common law for having negligently 
given passage to the plaintiff’s slave from Charleston to Phila- 
delphia under the belief that he was a free person. It was 
insisted that, although the captain acted in good faith, he was 
guilty of negligence in receiving the boy as a passenger upon 
the proof furnished that he was free, and the question was as 
to standard of care and caution that the law exacted of the 
captain on that occasion. The language of one part of the 
charge to the jury required ‘‘ the utmost care and diligence ;” 
but the appellate court, taking the whole charge together, de- 
clared that this meant ‘‘ the utmost that, under like circum- 
stances, the jury would exact from a prudent man engaged in 
a business hazardous to other people’s rights of property,” and 
the judgment was affirmed. And this is substantially the de- 
gree of care we require from the masters of boats, in order to 
exempt them from the penalty of the statute, when the trans- 
portation occurs without their knowledge. They are engaged 
in a business very hazardous to slave property, and it is not 
too much to exact of them, in the construction of this statute, 
that degree of care to prevent the escape of slaves on their 
boats that prudent men would take in conducting their own af- 
fairs, to guard against similar injuries to their own property, 
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and that honest men feel themselves bound to take in reference 
to the property of others. But the instruction of the court went 
beyond this ; the care exacted was ‘‘ the strictest diligence ;” 
and although these words, when taken in connection with other 
instructions, might not import, as in the South Carolina case, 
more than such care as prudent men take in the transaction of 
a hazardous business, yet there was nothing here to prevent 
them from being understood by the jury in their largest sense, 
so as to include every imaginable degree of care that would 
have tended to the discovery and prevention of the act com- 
plained of ; and the refusal of the instruction asked by the de- 
fendant would seem to indicate that they were used by the 
court in this sense. We shall therefore reverse the judgment 
on this ground, that the case may be re-tried with a more perfect 
understanding of the law that we deem applicable to the case. 

The other two points made in the case may be disposed of in 
a few words. The penalty of the statute is inflicted on the 
captain for his own act, and the boat is made responsible as an 
artificial person, for the better security of the party injured. 
And, although the boat was originally sued in the present case, 
yet under the provision of the 9th section of the act con- 
cerning boats and vessels, (R. C. 1845, p. 180,) the captain 
and his securities have been substituted as defendants in the 
place of the boat, which was thereby released, and the judg- 
ment to be recovered will be rendered against these substituted 
defendants, pursuant to the 21st section of the act, and we 
may therefore treat the case, in reference to the deposition and 
admissions of the captain, as if the suit had been originally in- 
stituted against him. Under this view of the matter, the cap- 
tain’s deposition was properly excluded when offered in behalf 
of the defendants, and his declarations, properly admitted 
against him, not as part of the res gestz, but as the admis- 
sions of the real defendant, the party primarily liable for what- 
ever may be recovered in this suit. 

Judge Ryland concurring, the judgment is reversed, and the 
cause remanded. 
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' Burns, Respondent, v. HaypEN, Appellant. 


1. Where it appears that at the time of a sale of an improvement upon the 
public lands the vendor was out of possession, and that the land had been 
previously entered by a third person, the vendee in an action for the price 
may set up these facts as showing a want of consideration. 

2. Where erroneous instructions are given, the Supreme Court will reverse 
the judgment of the lower courts without regard to the number of new tri- 
als previously awarded. (Harrison v. Cachelin, 23 Mo. 117, affirmed.) 


4ppeal from Polk Circuit Court. 


This suit was originally commenced before a justice of the 
peace, to recover the price of an improvement sold by Burns to 
Hayden. The case was appealed to the Circuit Court. The 
court refused the following instruction asked by the defendant : 
‘< If the jury believe from the evidence that the subject matter 
of this suit was for an improvement which Burns had made 
upon the public lands, and that after Burns made the improve- 
ment said Tipton entered said land with a land warrant, and 
while Tipton so owned the land Burns sold his claim to the im- 
provement to the defendant and while Burns was out of pos- 
session, and there was no other consideration, they will find 
for the defendant.”” Exceptions were duly taken. 


Wright and Otter, for appellant, cited 16 Mo. 317; 28 
Mo. 70; Dale v. Darnes, 7 Mo. 544; Carson v. Clark, 1 
Scam. 113; 1 Smith L. C. 169, notes; 5 Tyrw. Exch. 2; 
2 H. Bl. 820; Jones v. Shaver, 6 Mo. 642; 7 Mass. 22. 


NVapton, for respondent, cited Stubblefield v. Branson, 302. 
LEONARD, Judge, delivered the opinion of the court. 


In the western states the possession of an improvement on 
the public domain may, we suppose, be considered a kind of 
squatter interest in the land—a subordinate species of proper- 
ty—held at the pleasure of the United States, and, to some 
extent, as between citizen and citizen, recognized and protected 
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by the law. It is a common subject of traffic among the peo- 
ple, and the sale and delivery of it constitutes a sufficient con- 
sideration for a promise to pay the price, which the courts have 
pretty uniformly enforced. (Clark v. Shutz, 4 Mo. 285; 
Freeman v. Holliday, 1 Morris., Iowa, 80; Doyle v. Knapp, 3 
Scam. 337 ; Stubblefield v. Branson, 20 Mo. 302.) In the 
present case, however, there was proof to the effect that the 
seller was not in the possession of the improvement at the time 
of the sale, and that the land was then private property, having 
been previously entered by a third party ; and the court, when 
asked to do so, refused to instruct the jury that the sale of the 
improvement, under such circumstances, would not entitle the 
plaintiff to recover the price. We think the instruction asked 
was right and ought to have been given. If the facts were as 
supposed in the instruction, there was no consideration what- 
ever for the promise. The instruction assumed that the land 
was private property, and that the possession of the improve- 
ment was in a third party. If these were the circumstances, 
the transaction was void for want of something to constitute 
the object of the sale. Nothing passed between the parties. 
The seller parted with nothing, neither right nor possession, 
and the defendant acquired nothing. No detriment resulted to 
the plaintiff, and the defendant derived no advantage from it. 
In Stubblefield v. Branson, the plaintiff was in the possession 
of a feld on public land, which he surrendered to the defendant 
as the consideration of the promise sued upon; but there was 
nothing of that kind here, if the facts stated in the instruction 
were true. 

The record sufficiently shows that the court refused the in-~ 
struction to which we have referred, and there is nothing in 
the objection suggested in reference to the second new trial. 
(Harrison v. Cachelin, 23 Mo. 125.) 

Let the judgment be reversed, and the cause remanded. 
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Dickey e¢ al., Appellants, v. Fox, Respondent. 


1. Where in an attachment suit against the payee of a note, who had pre- 
viously assigned the same, the maker thereof was garnished, and judgment 
obtained against him, and payment enforced: held, that the assignee was 
not entitled to recover trom the plaintiff in the attachment the sum so paid. 


Appeal from Carroll Circuit Court. 


A. P. Mullins executed a note under seal to Dewey, dated 
October 1, 1852, for $110, payable October 1, 1854. This 
note contained the words ‘* negotiable and payable without de- 
falcation or discount, which said amount may be discharged in 
good young cattle at market price.”? This note was assigned 
by Dewey to the plaintiffs in the present suit. The date of the 
assignment is August 18, 1853. Fox, the defendant in the 
present action, commenced suit September 10, 1853, against 
Dewey, and summoned Mullins as garnishee. Judgment was 
obtained in this proceeding and payment enforced. Dickey 
and Blue, the assignees, on the 20th October, 1855, demanded 
of Fox the money so received by him, and upon his refusal to 
pay it, brought the present action. 

A demurrer to a petition setting forth the above facts was 
sustained ; and this is the error complained of. 


Gardenhire, for appellants. 


I. The note, though it might be paid in property, was as- 
signable, and the debt vested in the assignees at law. (R. C. 
1846, p. 190.) A paymeht to the assignor would have been 
for their use, and so of payment to his creditor. That the 
payment was by compulsion of law makes no difference. (13 
Mo. 158.) The assignees were not parties to that suit, and 
are in no way affected by it. Res inter alios acta alteri 
nocere non debet. (Broom, 7385.) They have a right to say 
the judgment was wrong, and, whether obtained by collusion or 
otherwise, is none of their business. There need be no privity 
of contract between the parties, in order to support this action, 
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‘ except that which results from one man’s having another’s 
money, which he has no right conscientiously to keep. (4 
Mass. 95; 17 Mass. 563; ib. 579; 5 Conn. 71; 15 ib. 52; 
4 Dana, 70; 12 Ala. 778; 10 53.) There is no priority be- 
tween the finder of money lost and the owner who lost it; be- 
tween the person who, through fraud or deceit, acquires the 
money of another, and the person of whom it was acquired ; 
between one who has taken the fees of an officer, claiming a 
right so to do, and another who has title to them; yet, in all 
these cases, the action for money had and received may be 
maintained. (5 Conn. 71, 75; 9 Johns. 201; ib. 870; 12 
Mo. 83; 18 Mo. 557.) 


LEONARD, Judge, delivered the opinion of the court. 


The principles settled and acted upon in Gates against Kir- 
by, (13 Mo. 158,) and in Howe against Funkhouser, decided 
at the St. Louis spring term, 1856, (the opinion in which was 
filed at the succeeding fall term, ) are applicable here, and must 
control the decision in this case. 

We are told that the bond was payable ‘‘ without discount or 
defalcation,’”? and assigned to the plaintiff before the maker 
was garnished, and that therefore neither a voluntary pay- 
ment nor a compulsory payment in a proceeding to which the 
plaintiff was a stranger could have the effect of divesting him 
of his debt. If this be so, and we think it is, then, according 
to Gates v. Kirby, the plaintiff still retains his original right 
of action against his own debtor. And, according to the case 
of Howe v. Funkhouser, the mere fact (no fraud or collu- 
sion being here suggested) that the present defendant obtained 
a recovery against the maker of the note as the supposed debtor 
of the original payee, gives the assignee no right to follow the 
money thus recovered and wrest it from the attaching creditor 
upon the ground that it was obtained under the supposition that 
the attached debt was, at the time of the garnishment, still 
owing to the original payee. The judgment is affirmed. 












































JANUARY TERM, 1857. 





Baker v. Haldeman. 





Baxer, Plaintiff in Error, v. HatpEMan, Defendant in Error. 


1, A father is not responsible for injuries caused by an assault made by his 
minor child. 


Error to Dené Circuit Court. 


This was an action to recover damages for an alleged as- 
sault upon the minor son of plaintiff by the minor son of de- 
fendant. The petition charges an assault with a knife, and a 
cutting, maiming and disabling therewith ; and a loss of service 
and an expenditure of large sums in the cure, &c. The follow- 
ing instruction was given at the instance of defendant: ‘‘ Un- 
less the plaintiff has established that the boy was of a vicious 
disposition and habits, and that the father knew it at the time, 
he is not responsible in damages for the injury sustained, and 
the jury will find for the defendant.” 


Ewing, for plaintiff in error, cited Dennis v. Clark, 2 Cush. 
347; 2 Walf. on Parties, 1068, 1082; Hall v. Hallender, 4 
B. & Cr. 660; 8 Watts, 282; Wilt v. Vickers, 2 Kent Com. 
186 ; 1 Blacks. Com. 453. 


LEONARD, Judge, delivered the opinion of the court. 


It seems to have been assumed in the trial of this cause that 
a father was responsible for the injury caused by the wilful 
wrong of his minor child; and the question discussed was 
whether this liability existed in all cases, or was confined to the 
case where the child was of a vicious disposition and the father 
was aware of it. The court decided, at the instance of the de- 
fendant, that he was liable only in the latter class of cases, 
and the jury accordingly found for the defendant. 

An opinion, we believe, prevails to some extent in the com- 
munity, that a father must answer for all the civil injuries in- 
flicted by his child, and we may suppose therefore that there is 
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a foundation for this sentiment in the common sense of man- 
kind. And accordingly, it was the doctrine of the early Roman 
law that if a child or a slave committed an injury, the person 
injured had a remedy for the wrong done him against the father 
or master, but he had no action against the son or the slave ; 
and the father or master might either pay the damages to the 
injured person or surrender the offender to him. (Smith’s 
Dictionary of Greek and Roman Antiquities ; ‘‘ Noxalis ctio,”’ 
Justinian Inst. by Saunders, lib. 4, tit. 8.) And in the Insti- 
tutes, it is said to be with great reason that the master is per- 
mitted to deliver up the offending slave; for that it would be 
very unjust, when a slave does a wrongful act, to make the 
master liable to lose any thing more than the slave itself; and 
that, although the ancients applied the same rule to children, 
yet the feeling of later times had rightly rejected such extreme 
rigor, and the surrender of children had passed wholly into 
disuse. The general principle of the Roman law that every 
person is responsible not only for injuries caused by his own 
act, but for all that are caused by the act of persons and things 
under his dominion, is expressly adopted in the civil code of 
| France (art. 13884); but the responsibility of a father for the 
'\¥ act of his minor child is not incurred there if the father can 
| prove that he was not able to prevent the act which gives rise to 
the responsibility ; and the same principles are adopted and 
acted upon in the state of Louisiana. (Cleaveland v. Mayo, 19 
La. 414; and Governor v. Lambeth, 9 La. 241.) Our un- 
written law, however, imposes no such responsibility upon pa- 
rent or master, although the statute law has made the master 
liable for certain specified offences of his slave, not to exceed 
the slave’s value, the limit prescribed in the ancient Roman 
law. (Ewing v. Thompson, 138 Mo. 132.) The present 
plaintiff, therefore, had no cause of action against the defen- 
dant, even upon his own statement of his case. 
In reference to the instructions, it is sufficient to say that 
there was no error in point of abstract law in refusing those 
asked by the plaintiff, and that, although the one given at the 

















JANUARY TERM, 1857. 221 





Cavin v. Smith & Kerr. 





instance of the defendant was erroneous, it was not to the 
plaintiff’s prejudice, and of course is not a matter for him to 
complain of. The judgment is affirmed. 


Cavin, Respondent, v. Smita & Kerr, Appellants. 


1. Although declarations of a party in possession of property against his in- 
terest are admissible in interest against one claiming under him, they must, 
to be competent evidence, be made prior to the inception of the successor’s 
title. 


Appeal from Polk Circuit Court. 


The facts of this case sufficiently appear in the opinion of 
the court when compared with the report of the same case 
when on error before, in 21 Mo. 444. 


Napton, for appellants. 
F. P. Wright, for respondent. 


LEonarD, Judge, delivered the opinion of the court. 


The question upon this trial was, to whom the mare belonged 
at the time she was seized by the constable under the execution 
against Ray to satisfy the judgment against him in favor of the 
defendant. The plaintiff insisted that she belonged to him, 
and was in Ray’s possession, if at all, under a contract that the 
latter should have her upon his completing certain work that 
he had undertaken for the plaintiff. When the cause was here 
before, the judgment was reversed because the court excluded 
Ray’s declarations, made while he was in possession of the 
mare and before the constable’s levy, to the effect that ‘he 
was to have the mare on condition that he completed the work 
he had undertaken for the plaintiff ;”? and now it must be re- 
versed because the court has admitted Ray’s declarations to the 
same effect, made after the constable had taken her in execu- 
tion. The admissions of a party to a suit, made against his 
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own interest, are of course competent evidence against himself, 
and it has been laid down generally (Cow. & Hill’s notes, p. 
644, note 481) that these admissions, coming from one who 
was the owner of the property at the time, and being exclu- 
sively against his own interest when made, are equally admis- 
sible against his successors, both immediate and remote, to the 
same property, and that this rule is applicable to every species 
of property, real and personal, in possession and in action, 
and to every kind of transfer, whether by act of law or of the 
parties. This doctrine is put on the ground that the present 
claimant stands in the place of the person from whom his title 
is derived, and as his predecessor might have taken a qualified 
right, or sold, charged or modified an absolute right, and might 
also furnish all the necessary evidence to show its state in his 
own hands, the law will not allow third persons to be deprived 
of that evidence by any act of transferring the right to another. 
We are not called upon to express an opinion as to the cor- 
rectness of the doctrine to the full extent thus given to it ; but 
it is sufficient for the present case to remark that, although the 
declarations of a party while in possession of personal proper- 
ty are admissible against any one subsequently succeeding 
to his title, yet they are not competent evidence against a suc- 
cessor whose title had its inception before the admissions were 
made. Ray’s admissions, made while he was in possession 
and before the levy, affected himself only; they touched the 
rights of no one else ; and this the law deems a sufficient guar- 
anty to take them out of the rule excluding hearsay evidence. 
But it was otherwise in reference to what he said after the 
property had been seized in execution, and it is quite impossi- 
ble to tell what considerations, other than a regard for the 
result, may have induced him to make admissions, which, 
though nominally against his own interest, were really against 
a creditor who, by a previous levy, had acquired an interest in 
the property far greater perhaps than the execution defendant 
felt that he had in it. The judgment must therefore be re- 
versed, and the cause remanded, with the concurrence of Judge 
Ryland. 
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McApams, Plaintiff in Error, v. Cates, Defendant in Error. 


1. If the vendor of a horse is aware, at the time of the sale, of the existence 
of a latent defect, unknown to the vendee, of such a character that the 
vendee would not have made the sale had he known of it, and such as 
would have ordinarily escaped the observation of men engaged in buying 
horses, and he allows the vendee to purchase without disclosing the defect, 
he is guilty of a fraudulent concealment, and must respond in damages to 
the vendee. 


Error to Polk Circuit Court. 


The following instruction was given to the jury at the in- 
stance of the defendant : ‘‘ Although the jury shall believe from 
the evidence that the defendant knew that the filly was un- 
sound from the loss of her teeth, yet unless they shall further 
find from the evidence that the defendant made some statement 
or representation as to the soundness of the filly which was not 
true, or used some artifice to conceal the unsoundness, or to 
throw the plaintiff off his guard, so that he did not examine said 
filly before the exchange, and that the plaintiff was thereby 
deceived, they must find a verdict for defendant. Further, if 
the jury shall believe from the evidence that the plaintiff, before 
the exchange, knew that the filly was unsound, they must find 
for the defendant.” 


F. P. Wright, for plaintiff in error. 
Gardenhire, for defendant in error. 


Leonard, Judge, delivered the opinion of the court. 


The Circuit Court, considering that the party was not bound 
to disclose any secret defect in the filly, directed the jury that 
he was not responsible, unless he used some artifice to conceal 
the fault or throw the plaintiff off his guard, so that he did not 
examine her. Chancellor Kent lays down the rule of legal 
duty in this particular to be, that each party must communicate 
to the other his knowledge of all material intrinsic defects, 
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provided he knows the other party to be ignorant of them, and 
they are not equally within the reach of his observation. (2 
Kent. Com., 8th ed., p. 482.) But Justice Story (1 Eq. 
Jur., 6th ed., § 208) thinks the duty of disclosing defects, as 
a legal obligation, is confined to the cases where the party in 
possession of the facts is under some special obligation, by 
confidence reposed or otherwise, to communicate them, so as to 
authorize the buyer to act upon the presumption that there is 
no concealment of any material circumstance. In Bench v. 
Sheldon, (14 Barb. S. C. 72,) the rule thus qualified is 
said to be the true one; and it is there remarked, that, in 
sales of personal property, the law allows the purchaser to im- 
pose confidence in the vendor as to all such defects as are not 
within the reach of ordinary observation, and imposes upon the 
latter the corresponding duty of disclosing them. In Roll. 
Abr. p. 90, it is said that, if a merchant sell cloth knowing it 
to be badly fulled, an action on the case in the nature of de- 
ceit lies against him, because it is a warranty in law. In 
Southern v. Howe, (2 Roll. R. 5,) it was stated that, if a man 
sell wine knowing it to be corrupt, an action of deceit lies 
against him, though there be no warranty ; and in Mellish v. 
Mottcan, (Peake’s cases, 115,) a ship was sold that had a 
latent defect known to the seller, but which the buyer could 
not by any attention possibly discover; and it was held that 
he was bound to disclose it, and his failure to do so wasia 
breach of honesty and good faith, rendering him liable. It is 
true, this case was afterwards overruled in Baglehole v. Wal- 
ters, (3 Camp. 154,) and the latter decision confirmed in 
Pickering v. Down, (4 Taunt. 779,) but it was upon another 
point, respecting the effect of a sale ‘‘ with all faults.” 

By the civil law, the seller, by the very nature of the con- 
tract of sale, became bound, in an implied warranty, that the 
thing sold was exempt from defects, without any reference to 
his knowledge of them ; but this warranty, though covering all 
defects, whether known or unknown to the seller, did not ex- 
tend to such as were within the knowledge of the buyer, or 








tl ae Ela o> Ee - | 


os 6 


a a a a as a. ee a a a ee ee ee ee | 










































JANUARY TERM, 1857. 





McAdams v. Cates. 





within the ordinary observation of buyers ; nor to defects which 
the seller expressly excepted from the warranty by a clause in 
the contract to that effect. There was, however, this differ- 
ence between selling with or without knowing of the defect, that 
in the former case the party was considered as guilty of a 
fraud, and subjected not merely to a return of the price, as was 
the case when he sold without knowledge of the defect, but 
was also liable for all the damages occasioned thereby to the 
purchaser. And when he was aware of the defect, and ex- 
pressly stipulated that he did not warrant it, he was still subject 
to the warranty, notwithstanding the clause of exemption on 
account of the fraud in not disclosing it. (Pothier on Sales, 
by Cushing, 126, 131.) 

All this, however, is otherwise in a common law sale. 
Here, there is no implied warranty against defects unless 
there be fraud by some false representation or undue con- 
cealment; and the question in the present case is, whether 
there was any undue concealment on the part of the de- 
fendant; or, in other words, whether, under the circumstan- 
ces of the case, it was his duty to disclose the defect of which 
the plaintiff eomplains. Although many duties must be left by 
the law to the honor and conscience of individuals, the public 
morals require us to lay down and enforce such rules, in relation 
to the business affairs of men, as will secure fair and honorable 
dealing, as far as this is practicable consistently with the free- 
dom of individual action and the interests of commerce. If, in 
a contract of sale, the vendor knowingly allow the vendee to be 
deceived as to the thing sold in a material matter, his silence 
is grossly fraudulent in a moral point of view, and may be 
safely treated accordingly in the law tribunals of the country. 
Although he is not required to give the purchaser all the infor- 
mation he possesses himself, he can not be permitted to be 
silent when his silence operates virtually as a fraud. If he 
fails to disclose an intrinsic circumstance that is vital to the 
contraet, knowing that the other party is acting upon the pre- 
sumption that ne such fact exists, it would seem to be quite as 
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much a fraud as if he had expressly denied it, or asserted the 
reverse, or used any artifice to conceal it, or to call off the 
buyer’s attention from it. Common honesty, in such a case, 
requires 2 man to speak out; and accordingly, in Hill v. Gray, 
(1 Starkie’s Rep. 434, ) when the agent of the vendor of a pic- 
ture, knowing that the vendee labored under a delusion with 
respect to it which materially influenced his judgment, permit- 
ted him to make the purchase without removing that delusion, 
Lord Kenyon, before whom the ease was tried, held it to be 
such a fraud as vitiated the sale. And we think that, if the 
defect complained of in the present case was unknown to the 
plaintiff, and of such a character that he would not have made 
the exchange had he known of it, and was a latent defeet such 
as would have ordinarily escaped the observation of men en- 
gaged in buying horses, and the defendant, knowing this, allow- 
ed the plaintiff to exchange without communicating the defect, 
he was guilty of a fraudulent concealment, and must answer 
for it accordingly. 

Ordinary fair dealing between man and man requires this 
of him, and the law ought to exact of men at least common 
honesty in their dealings with each other. If both parties had 
been ignorant of the defect, the loss would have fallen upon 
the plaintiff, and so, too, although the plaintiff did not know of 
the defect ; yet if he could have discovered it by the use of or- 
dinary care and attention, such as men engaged in making such 
purchases usually bestow, the loss would have been attributed 
to his own folly. The Circuit Court erred therefore in their 
rulings as to the law applicable to the ease, and the judgment 
must therefore be reversed, and the cause remanded, to be re- 
tried in conformity with the principles here laid down. Judg- 
ment accordingly. 
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Gipson, Plaintiff in Error, v. Gipson ef al., Defendants in 
Error. 


1. Where itis sought to invalidate a will on the ground that the alleged tes- 
tator was under undue influence, and was at the time of the signing the will 
of unsound mind by reason of intoxication, declarations made by him to 
the effect that he had never made the will—that if he had signed it they 
had got him drunk and made him do it, for he had no recollection of it—are 
inadmissible in evidence. 


Error to Cole Circuit Court. 


This cause comes to this court upon the following agreed 
statement of facts: On the 26th day of September, 1853, Ed- 
ward H. Gibson, one of the defendants, produced to the clerk 
of the Miller county court an instrument of writing as the last 
will and testament of Hugh Gibson, deceased ; which was ad- 
mitted to probate as such; and which said instrument of writ- 
ing and the probate thereof are as follows :—[Here follow the 
will and the probate thereof. It is unnecessary to set them 
forth. By the will, all the property of the said Hugh Gibson 
was devised to Edward H. Gibson and wife and to their chil- 
dren, the testator cutting off his other children with one dollar 
each.] In October, 1853, the plaintiff, a son of said Hugh 
Gibson, filed his petition contesting the validity of the will on 
the grounds that the testator was under the undue influence of 
Edward H. Gibson and his wife, and was, when he signed it, of 
unsound mind from intoxication. These facts were denied by 
Edward H. Gibson and his wife, and thereupon an issue was 
made up as required by the statute. The cause was submitted 
to ajury. It appeared in evidence that Hugh Gibson, at the 
date of the will, was about seventy years old, and of more than 
ordinary vigor of intellect of his age, but addicted to intoxica- 
tion, and when intoxicated incapable of transacting business ; 
that he lived with Edward H. Gibson, who transacted his busi- 
ness ; and that the will was in Edward H. Gibson’s handwrit- 
ing. The plaintiff then offered to prove by John Bromley and 
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others that in 1851 or ’52, the testator said that he had never 
made the will ; that if he had signed it, they had got him drunk 
and made him do it, for he had no recollection of it; that he 
was duly sober and in his right mind when he made these decla- 
rations. To this evidence defendant objected, and the objec- 
tion was sustained. The plaintiff excepted, and took a non- 
suit with leave to move to set the same aside, which motion 
having been made, was overruled by the court. 


Edwards and Gardenhire, for plaintiff in error. 


I. The court erred in rejecting the declarations of the alleged 
testator. (Swinburne on Wills, p. 998-9; 1 Sto. Eq. 211; 
1 Ves. Sen. 284; Broom’s Leg. Max. 232 ; Smith v. Fenner, 
1 Gall. 170; Jackson v. Kneiffer, 2 Johns. 3; Beel v. Beel, 
1 Hawks, 268; Trimmer v. Payne, 7 Ves. 517; Rambler v. 
Tryon, 7S. & R. 90.) 

Parsons and Batte, for defendants in error, cited 2 Johns. 
31; Moritz v. Brough, 16 S. & R. 403; 1 Gallison, 170; 
Provis v. Reed, 6 Bingh, 435; Nelson v. McGiffert, 3 Barb. 
Ch. 158; Den d. v. Van Cleve, 4 Wash. ©. C. 262. 


LEONARD, Judge, delivered the opinion of the court. 


Upon an issue of ‘¢ will or no will,” the declarations of the 
alleged testator are offered in evidence—sometimes as part of 
the transaction—sometimes as verbal acts (as they have been 
called) indicating the mental condition of the testator—and at 
other times as a mere narrative of facts, entitled to credit as 
such on account of the relation of the speaker to the subject 
matter. Whenever the declarations can be considered as falling 
within the first class of cases, they are of course admissible, 
upon the common doctrine of the res ges¢z, and the only ques- 
tion then is, whether they are so connected with the main fact 
to be proved as to fall within the rule. They are also clearly 
admissible when the condition of the testator’s mind is the point 
of contention, or it becomes material to show the state of his 
affections, and they are then received as external manifestations 














JANUARY TERM, 1857. 229 





Gibson v. Gibson. 





of his mental condition, and not as evidence of the truth of the 
facts he states. For this purpose, and as a mere narrative 
of facts, we do not think they ought ever to be received, and 
this seems to be the general doctrine of the authorities, although 
there are certainly conflicting decisions on the subject. 

In the English case of Provis v. Reed, decided in 1825, (5 
Bingh. 435, ) which was a real action by the devisee against 
the heir at law, and in which the will was impeached on the 
ground of fraud and undue influence in obtaining it, the heir, 
after having given other evidence on the point, offered the de- 
clarations of the testator, made after the date of the will, to the 
effect that ‘‘the devisee (who was a stranger in blood to the 
testator ) had been trying to get his property, but that he should 
not have it; that Scott (the attorney who prepared the will) 
had drawn up a paper, and they had got him to sign it, but that 
it was not worth a farthing, and that his land should go to his 
family’. The court rejected the evidence, declaring that decla- 
rations of this character, tending to impeach the validity of the 
instrument, had never been received. And it is believed that 
there is no English case contradicting this, although the pre- 
vious equity case of Nelson v. Oldfield (Vernon, 76) is the 
case generally referred to as an English authority to let in such 
declarations. It is to be observed, however, that the point to 
be there decided was whether’ a will of personalty, proved in the 
spiritual court, could be controverted in a court of equity ; and, 
although it appears that the complaints of the testatrix, during 
her last sickness, as to the means by which she had been in- 
duced to execute her will, were read in evidence, no objection 
was made to the evidence, and the question as to its admissi- 
bility was not brought to the attention of the court, but the 
matter passed sub szlentio, without any judgment of the court 
upon the question. In Jackson v. Kniffen, decided in New 
York, in 1806, (2 John. Rep. 31, ) the declarations made after 
the will were to the effect that the instrument was not his will ; 
that he had been forced to sign it, and would have been mur- 
dered had he refused to do so; and were rejected by the court 
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upon the ground that they were not competent evidence of the 
facts stated. In Smith v. Fenner, (1 Gall. Rep. 174, ) tried 
before Justice Story, in Rhode Island, in 1812, the defendant, 
who claimed as heir, in order to prove that the will under which 
the plaintiff claimed as devisee was obtained by fraud and im- 
position, offered in evidence the declarations of the testator, 
made before, at the time, and immediately after the making of 
the will, and also his declarations made long afterwards and 
during the last seven years of his life. The defendant objected 
to the last declarations, and they were rejected ; but the others 
were received, no objection being made to them. In Moritz v. 
Brough, decided in Pennsylvania, in 1825, (16 Searg. & Rawl. 
405,) after proof that the wife was a high-tempered woman, 
with considerable control over her husband, who was of easy 
temper, the declarations of the testator, made after the will, 
were offered in evidence to the effect ‘‘ that the will was not 
made according to his wish ; that he was plagued by his wife to 
make it as he did, and that he had made it as it was to get 
clear of her importunity,”? were rejected by the court. In 
Comstock v. Hadlyne, decided in Connecticut, in 1830, (8 
Conn. 268,) the question was as to the capacity of the testa- 
trix and undue influence in procuring the will, and it having 
been proved that the testatrix belonged to the Baptist society, 
and her declarations about the time of making the will having 
been also proved, to the effect ‘‘ that the Hadlyne society or 
Presbyterians were about her as thick as bees to get her pro- 
perty,”’ it was claimed that these declarations were to be re- 
garded by the jury as evidence of the facts thereby asserted. 
But the court, in which the cause was tried, decided otherwise, 
and held that they could be used for no other purpose than to 
prove the state of the mind of the testratrix as to sanity or in- 
sanity ; and upon an appeal to the Supreme Court, it was 
there said: ‘‘ The question is whether the declarations of the 
devisor, made about the time of executing her will, tending to 
show that she was unduly influenced, ought to have been ad- 
mitted in evidence. If it was claimed that those declarations 
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were part of the res gestx, the time when made should have 
been precisely stated ; and if her declarations were not part of 
the res gestz, I know not on what prineiple they can be intro- 
duced as evidence of facts. Is a will or deed, valid upon the 
face of it, to be destroyed or in any way affected by the decla- 
rations of the devisor or grantor? Some strong authority is 
necessary to support such a proposition. In the case of a deed, 
it would not be claimed. A will, to be sure, is ambulatory, and 
nothing vests during the life of the devisor. Still, however, it 
could be altered or revoked only in a legal manner.”? In Ro- 
binson v. Hutchinson, decided in Vermont during the last year, 
(26 Verm. 38,) it was held that a testator’s declarations, made 
near the time of the execution of the will, are admissible for 
the purpose of showing the condition of his mind, but not to 
prove that undue importunity and influence were exerted over 
him, and that such testimony must be strictly confined to proof 
of weakness of mind, and can not be admitted to prove the 
facts stated in such declarations. 

The cases, to which we have been referred as establishing 
the contrary doctrine, are the two from North Carolina—Reel 
v. Reel, determined in 1821 (1 Hawks, 250), and Howell v. 
Borden, decided in 1832 (3 Dev. Law R. 442). In the first 
case, the declarations made after the date of the will consisted 
in statements of the substance of the will, as the testator un- 
derstood it, which differed altogether from what appeared from 
the will itself ; and in the last case, the declarations were that 
the will was obtained by the fraud and undue influence of the 
principal legatee ; and in both cases they were received as legal 
evidence of the facts stated. The court, in stating the grounds 
upon which the evidence was allowed, remark, in Reel v. Reel, 
that, ‘‘ to reject the declarations of the only person having a 
vested interest, and who was interested to declare the truth— 
whose fiat gave existence to the will, and whose fiat could des- 
troy, and in doing the one or the other could interfere with the 
rights of no one—involved almost an absurdity ; that they were 
not received as part of the res geste ; and when received, it 
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would be the duty of the jury to decide whether they contained 
the truth, or were deceptive in order to delude expectants and 
procure peace.”? And it is proper to remark here that Justice 
Spencer, who dissented in Jackson v. Kniffen, and Chief Jus- 
tice Gibson, who dissented in Moritz v. Brough, both thought 
the declarations were competent evidence, and substantially for 
the same reason given in the North Carolina case, which seems 
also to be the ground upon which their admissibility was put by 
counsel in the English case of Provis v. Reed. 

The idea of those, who think that these declarations are com- 
petent evidence, seems to be that they are exceptions to the 
general rule excluding hearsay evidence, upon the principle that 
lets in the declarations of the owner of property, made while in 
possession against his own interest, as competent evidence 
against those who succeed to his rights. But the latter are re- 
ceived, not because the party had no interest to speak untruly, 
as in the case of a supposed testator, (which would let in all 
hearsay evidence, ) but because what he said was against his 
own interest at the time of speaking, which the law deems a 
sufficient guaranty of their truth, to take such statements out 
of the rule excluding hearsay evidence. We can not but think 
however that the admission of such evidence would render tes- 
tamentary dispositions very insecure, by opening a wide door for 
the interested and unprincipled to get rid of wills that stood in 
their way. To guard against fictitious wills, the law has pro- 
vided with great care such solemnities to be observed in the 
making of wills as may effectually secure testators against be- 
ing imposed upon in this respect ; and, in order that wills, when 
duly made, may be carried into effect, and not be set aside af- 
ter the testator’s death by pretended revocations proved by 
words only, it has also provided that they shall not be revoked 
except by a subsequent will, or by the physical destruction of 
the instrument by the party himself, or in his presence and by 
his sanction. We are aware that this evidence is offered, not to 
revoke a will duly made, but to establish that it was never law- 
fully executed ; but we can not shut our eyes to the fact that it 
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is quite as easy to prove the testator’s declarations, to the effect 
that the will was obtained from him by violence or fraud, or 
undue influence, as that he said, ‘‘1 revoke it,”? and that, in 
most cases, it will be quite as effectual with a jury. Again, 
these declarations, when correctly understood and honestly re- 
ported by the witness, can not always be relied upon as a cor- 
rect statement of the facts they contain. We all know that 
when men who have made their wills, or are about to make 
them, are questioned by expectants or the friends of expec- 
tants, or when such men, without being questioned, think pro- 
per to talk upon the subject, they do not always hold them- 
‘ selves bound to tell the whole truth. It is said to be something 
like the privilege of voting by ballot—concealment is here 
permitted, and deception is sometimes practiced. A testa- 
tor may have reasons to wish for quiet, and when disappoint- 
ments are to happen, the law puts it in his power to escape 
from the effects of them, and to avoid taking a part in the 
scuffies that are to ensue about dividing his property. And 
even men, who do not care about concealment, may often really 
intend to make a will in a particular way, or to alter one alrea- 
dy made, and after declaring such intentions may change their 
minds. Hence it is that even those judges, who have thought 
the evidence admissible, have admitted that it is entitled to very 
little weight. Judge Ruffin, while arguing in Howell v. Bor- 
den in favor of the /egal competency of the evidence, express- 
ed the opinion that, even when the declarations were satisfac- 
torily proved, there were so many reasons for a testator to 
speak evasively, or even untruly, both of the execution and 
provisions of his will, besides that of disavowing it in its actual 
form to be his will, as to prevent much attention from being 
paid to them by any body; and he declared that if the testator 
lived long after executing the instrument, and had the posses- 
sion of it, or could command it, or had it in his power to make 
another will, or to revoke the objectionable one, and did not, 
the just conclusion was that the declarations were never made, 
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or were misunderstood, or were not serious, but intended to 
deceive. 

The just result of the whole matter, we think, is, that these 
declarations, so far as they are relied upon to furnish evidence 
of the facts they contain, are mere hearsay, and that there is 
no ground, either of authority or reason, to exempt them from 
the rule of law excluding all such testimony. We repeat, 
however, what we have before remarked, that as mere verbal 
facts, external manifestations of what is passing within, they 
are always evidence of the testator’s intellect and affections for 
the time being, provided they are of such a character, either 
by themselves or in conjunction with other evidence, and are so 
connected with the making of the will in point of time, as to 
furnish any reasonable ground of judgment in reference to the 
testator’s mental condition at that time. Accordingly, in Nor- 
ris v. Shepherd, (20 Penn. 475,) where a person absent from 
home had by will disposed of all his property to a mere stran- 
ger, after other evidence of insanity at the time, and that the 
testator lived on amicable terms with his sisters, who were 
his nearest relations, had been given, his declarations, made to 
a friend just before leaving him, in reference to insuring his 
life, in which he said, ‘‘I will not, as the little I have will go 
to my sisters,”’ were allowed as evidence of the state of his af- 
fections towards them, in order to strengthen the proof of in- 
sanity then before the jury ; the court remarking that, under the 
circumstances of that case, the kind relations of the testator 
with his kindred was proper evidence, and that these relations 
could only be shown by the testator’s acts and declarations to- 
wards them. So again in Waterman v. Whitney, (1 Kernan, 
Rep. 157,) the question was as to the mental capacity of the 
testator, and after evidence showing that his mind and memory 
were impaired at and previous to the time of the making of the 
will, and that he had not sufficient capacity to make a will, 
proof was offered and rejected in the eriginal court that the 
testator had afterwards stated to the witness, and repeated to 
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others, at different times, up to his death, how he had disposed 
of his property in his will, which was in a manner entirely dif- 
ferent from the actual disposition of it by the will in question. 
But upon an appeal the evidence was held to be admissible, 
taken in connection with the other evidence in the cause, as 
a mere fact, showing the want of mental capacity, without any 
regard to the credit due to it as an assertion of fact; and 
whatever may be thought of the correctness of the particular 
decision, the court expressly recognized, and indeed professed 
to act upon the distinction to which we have referred, between 
receiving a testator’s declarations as evidence of the asserted 
facts, and allowing them in evidence as mere facts, indicating 
of themselves the mental condition of the testator at the time 
they are made. It may frequently be a nice question to deter- 
mine whether the declarations furnish any reasonable ground for 
a just judgment in reference to the condition of the testator’s 
mind at the time; and even supposing they do, the question 
still remains whether his mental condition at that time—whether 
before or after the date of the will—reflects any light upon it 
when the will was made, which is the point of time to which the 
ultimate investigation must be confined; but there can be no 
difficulty, we think, as to the general rule of law applicable to 
all such cases. 

The present will having been established in the probate court, 
the allegation to vacate it was substantially that the testator’s 
son Edward and his wife had an undue influence over him, and 
that they procured him to execute the will when he was so drunk 
as to be incapable of acting. It is an agreed case as to the 
facts, which are, as far as they are disclosed, that the testator 
was about seventy years of age, and of more than ordinary 
vigor of intellect when sober; that he was addicted to intox- 
ication, and when intoxicated incapable of transacting busi- 
ness ; that he lived with his son Edward, who wrote the will, 
and to whom, together with the son’s wife, he gave all his pro- 
perty, cutting off his other children with a dollar a piece. The 
will having been made in 1849, the petitioners offered to prove 
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that the testator, in 1851 or in 1852, declared to the witness 
and others that ‘‘ he never made the will; that if he had signed 
it, they had got him drunk and made him do it, for he had no 
recollection of it ;”? and this evidence having been rejected, the 
only question is, whether it ought to have been received. These 
declarations considered as mere verbal facts, it is very obvious, 
furnish no evidence whatever of imbecility of mind, which is a 
fact always embodied in the question of undue influence. In- 
deed they were not offered for any such purpose, but as com- 
petent evidence, to be submitted to the jury, of the fact sub- 
stantially asserted in them, ‘‘ that the testator was so drunk, 
when he signed the will, as to be unconscious of what he did ;” 
and for this purpose they were, we think, clearly inadmissible, 
and were rightly rejected. The judgment is therefore affirmed ; 
Judge Ryland concurring. 


Cawtuorn ef al., Defendants in Error, v. Haynes e¢ al., 
Defendants in Error. 


1. Depositions to prove a will rejected by a probate court may, in a pro- 
ceeding to establish the will, instituted in the circuit court under section 31 
of the act concerning wills, be taken under the general law concerning 
depositions. 

2. Declarations, made by a testator at times before the date of the will that it 
is sought to invalidate, that the persons mentioned in the will as legatees 
«should never have any of his prop2rty,”? as also declarations made on 
divers occasions after such date, that “he had no will,?? alone and unsup- 
ported by other facts, do not furnish any legal evidence whatever of inca- 
pacity on the part of such testator, or of undue influence, and are inadmis- 
sible in evidence. 


Error to Cedar Circuit Court. 


The facts sufficiently appear in the opinion of the court. 
F. P. Wright, for plaintiffs in error, cited 22 Maine, 440; 
1 Jarm. on Wills, 75, 118; 3 Mass. 330; 9 Yerg. 339; 7S. 
& R. 90; 2 Greenl. Ev. § 694; 3 Dev. 442; Reel v. Reel, 1 
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Hawks, 218; 17 Ala. 55; 7 Conn. 411; 7 Pick. 99; 1 Ves. 
jr. 11; 2 Atk. 56; 34 Maine, 162. 


WNapton & Otter, for defendants in error, cited R. C. 1845, 
tit. Wills, § 18, 31; Logan v. McGinnis, 12 Penn. State R. 
27; Baldwin v. The State, 12 Mo. 235 ; 9 Mo. 169; 1 Jarm. 
on Wills, 77; 2 Greenl. Ev. 690; Smith v. Fenner, 1 Gall. 
170; 5 Barr, 441; Gooch v. Conner, 9 Mo. 394. 


LEONARD, Judge, delivered the opinion of the court. 


The only questions that were argued before us, in this case, 
relate to the refusal to suppress the deposition of one of the sub- 
scribing witnesses to the will, and to the exclusion of the tes- 
tator’s declarations, made both before and after the date of the 
will. In reference to the first question, we remark, that the 
statute prescribing the manner in which the deposition of an 
absent subscribing witness may be taken for the purpose of 
proving a will in the first instance before the probate court has 
nothing to do with this matter, and was never intended, nor 
is it understood in practice, to exclude a party from taking a 
deposition in the common form under the general law, when 
the proceeding is pending in the Circuit Court. The party, too, 
had notice of the time and place of taking it; but as he ap- 
peared and cross-examined the witness, the fact of previous 
notice was quite immaterial; and it sufficiently appears, from 
the whole deposition, that all the requisites of the statute were 
complied with on the part of the examining officers. These re- 
marks dispose of the first point. Indeed the only real matter 
of controversy, as to the law of the case, is in reference to the 
excluded testimony. We had occasion to consider this question 
somewhat at large, at the present term, in the case of Gibson 
v. Gibson et al., and refer to that case for our opinion upon 
the subject, and shall proceed at once to apply the principles 
there laid down to the case now before us. We first remark 
that, although this case has been argued before us as if the va- 
lidity of the will had been really ‘contested on the ground of the 
16—voL. XXIV. 
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that the testator, in 1851 or in 1852, declared to the witness 
and others that ‘‘ he never made the will; that if he had signed 
it, they had got him drunk and made him do it, for he had no 
recollection of it ;”? and this evidence having been rejected, the 
only question is, whether it ought to have been received. These 
declarations considered as mere verbal facts, it is very obvious, 
furnish no evidence whatever of imbecility of mind, which is a 
fact always embodied in the question of undue influence. In- 
deed they were not offered for any such purpose, but as com- 
petent evidence, to be submitted to the jury, of the fact sub- 
stantially asserted in them, ‘‘ that the testator was so drunk, 
when he signed the will, as to be unconscious of what he did ;” 
and for this purpose they were, we think, clearly inadmissible, 
and were rightly rejected. The judgment is therefore affirmed ; 
Judge Ryland concurring. 


CawtuHorn ef al., Defendants in Error, v. Haynes e¢ al., 
Defendants in Error. 


1. Depositions to prove a will rejected by a probate court may, in a pro- 
ceeding to establish the will, instituted in the circuit court under section 31 
of the act concerning wills, be taken under the general law concerning 
depositions. 

2. Declarations, made by a testator at times before the date of the will that it 
is sought to invalidate, that the persons mentioned in the will as legatees 
“should never have any of his prop2rty,”? as also declarations made on 
divers occasions after such date, that “he had no will,” alone and unsup- 
ported by other facts, do not furnish any legal evidence whatever of inca- 
pacity on the part of such testator, or of undue influence, and are inadmis- 
sible in evidence. 


Error to Cedar Circuit Court. 


The facts sufficiently appear in the opinion of the court. 
F. P. Wright, for plaintiffs in error, cited 22 Maine, 440; 
1 Jarm. on Wills, 75, 118 ; 3 Mass. 330; 9 Yerg. 339; 7S. 
& R. 90; 2 Greenl. Ev. § 694; 3 Dey. 442; Reel v. Reel, 1 
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Hawks, 218; 17 Ala. 55; 7 Conn. 411; 7 Pick. 99; 1 Ves. 
jr. 11; 2 Atk. 56; 34 Maine, 162. 


Napton & Otter, for defendants in error, cited R. C. 1845, 
tit. Wills, § 18, 31; Logan v. McGinnis, 12 Penn. State R. 
27; Baldwin v. The State, 12 Mo. 235; 9 Mo. 169; 1 Jarm. 
on Wills, 77; 2 Greenl. Ev. 690; Smith v. Fenner, 1 Gall. 
170; 5 Barr, 441; Gooch v. Conner, 9 Mo. 394. 


LEonaRD, Judge, delivered the opinion of the court. 


The only questions that were argued before us, in this case, 
relate to the refusal to suppress the deposition of one of the sub- 
scribing witnesses to the will, and to the exclusion of the tes- 
tator’s declarations, made both before and after the date of the 
will. In reference to the first question, we remark, that the 
statute prescribing the manner in which the deposition of an 
absent subscribing witness may be taken for the purpose of 
proving a will in the first instance before the probate court has 
nothing to do with this matter, and was never intended, nor 
is it understood in practice, to exclude a party from takiug a 
deposition in the common form under the general law, when 
the proceeding is pending in the Circuit Court. The party, too, 
had notice of the time and place of taking it; but as he ap- 
peared and cross-examined the witness, the fact of previous 
notice was quite immaterial; and it sufficiently appears, from 
the whole deposition, that all the requisites of the statute were 
complied with on the part of the examining officers. These re- 
marks dispose of the first point. Indeed the only real matter 
of controversy, as to the law of the case, is in reference to the 
excluded testimony. We had occasion to consider this question 
somewhat at large, at the present term, in the case of Gibson 
v. Gibson et al., and refer to that case for our opinion upon 
the subject, and shall proceed at once to apply the principles 
there laid down to the case now before us. We first remark 
that, although this case has been argued before us as if the va- 
lidity of the will had been really ‘contested on the ground of the 
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testator’s mental incapacity, or of undue influence exerted 
over him, yet no evidence whatever was given at the trial, or 
even offered, tending to establish either fact, except the rejected 
declarations. The testator, it seems, gave all his property to 
his wife for life, and upon her death (there being no children) 
to the children of James Cawthorn and of Mrs. Worby—two- 
thirds to the first, and the remaining third to the latter family. 
He left, it seems, surviving brothers and sisters, and tue de- 
scendants of such; but what relationship, if any, existed be- 
tween the testator and the children that were the subjects of his 
bounty, does not appear. The will was written by Mr. Caw- 
thorn, at his own house, and the circumstances attending its ex- 
ecution were proved by the subscribing witnesses. It was 
dated in 1845, and the testator died in 1850; and all the wit- 
nesses spoke of the testator as a man of sound mind. Mr. 
Cawthorn was appointed sole executor. 

The defendant gave no evidence at all, except the previous 
deposition of one of the subscribing witnesses for the purpose 
of contradicting him ; but offered to prove that the testator, on 
various occasions, before the date of the will, and afterwards 
up to the time of his death, stated that the legatees mentioned 
in the will ‘‘ should never have any of his property ;”’ and also 
on several occasions afterwards that ‘‘he had no will.”” The 
declarations made after the date of the will were relied upon, 
we suppose, respectively, as direct and implied assertions that 
the party had never made a will, or that if he had, it had since 
been revoked ; and the case of Gibson v. Gibson, already re- 
ferred to, settles that if relied on for this purpose, they are 
mere hearsay, and wholly inadmissible. It is insisted, how- 
ever, that the previous declarations ought to have been received 
as verbal facts manifesting the existing feeling and intentions 
of the testator towards those who are claimed to have been sub- 
sequently the subjects of his bounty, and the after declarations 
as manifesting a continuance of the same feelings and purpose, 
so as to repel the presumption, that might otherwise arise from 
the dispositions of the will, that at the time he made it his 
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feelings and purpose had undergone a change. The answer to 
this, we think, is that no foundation was laid for letting in 
proof of the testator’s feelings and purpose towards these chil- 
dren. It is true, declarations of an opposite character were 
received in Norris v. Shepherd (20 Penn. State Rep. 475) ; 
but other testimony had been previously given of what tran- 
spired at the making of the will, and of the condition of the 
testator before and at the time, tending to establish insanity ; 
and the kind relations and purposes of the testator towards his 
own kindred were then received in order to strengthen the im- 
probability that, under these circumstances, he would have 
given all to a mere stranger, if he had been in his right mind 
at the moment of making the will. It was not supposed, we 
think, that the previous kind feelings and intentions of the tes- 
tator, standing alone and unconnected with any substantive 
proof of incapacity, could be submitted to the jury as compe- 
tent evidence, from which they might infer insanity in order 
to invalidate the will. And in the present case, we are clearly 
of opinion that the declared purpose of the testator that these 
children should not share his bounty, made before and repeated 
after the date of the will, wholly unsupported as it was by any 
evidence whatever of incapacity or undue influence, would not 
have justified the jury, in point of law, in finding against the 
will. We do not mean to say merely that, under the circumstan- 
ces, the evidence was insufficient, in point of fact, to produce 
conviction ; but to declare, as a matter of law, that the declara- 
tions, alone and unsupported by other facts, did not furnish 
any legal evidence whatever of the testator’s alleged incapacity, 
or of undue influence, and of course their exclusion furnishes 
no ground whatever for reversing the judgment. 

We do not discover any error in the record prejudicial to the 
appellants, and the judgment is therefore affirmed. 
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Brug, Respondent, v. PENESTON, INTERPLEADER, Appellant. 


1. A deed of gift of certain negroes, after reciting that the donor had long 
since had it in contemplation to give said negroes to his daughter, to be 
entailed upon her and her heirs, proceeded as follows: “ Now, therefore, 
know ye that in consideration of the natural love and affection that I enter- 
tain and feel for my daughter Susan M. Kerr, and in consideration of the 
more surely providing for her and her children a permanent property, I do 
hereby grant and bestow of my free gratuity, and for and in consideration 
as above expressed, to my said daughter Susan M. Kerr, and to heirs, 
separately and exclusively from all claim and interest of her husband, John 
K. Kerr, my negro woman Ellen and her infant child, and my negro 
woman Sarah, now and for some time past in the possession of John K. 
Kerr by permission, and to this end, only the more securely and effectually 
to obtain that object, I do thereby, for the consideration and to the end 
aforesaid, convey said negroes, Ellen and her child and Sarah, to Francis P. 
Peneston, in trust to hold the same for the sole and exclusive use and ben- 
efit of my daughter Susan M. Kerr, and to her heirs forever,”? &c. Held, 
that the legal ownership of such slaves vested by virtue of said deed in 
Francis P. Peneston; that he held in trust for the exclusive benefit of Mrs. 
Kerr, to the exclusion of her husband. 


Appeal from Linn Circuit Court. 


Blue attached certain slaves as the property of John K. 
Kerr. Francis P. Peneston filed an interplea claiming the said 
slaves as trustee for Mrs. Kerr, the wife of the defendant in 
the attachment; and offered in evidence, to support his claim, 
the following deed, which the court ruled out as inadmissible : 
“¢ To all to whom it may concern: Take notice that I have long 
since had it in contemplation to give to my daughter, Susan M. 
Kerr, my negroes Ellen and Sarah, to be entailed upon her and 
her heirs, and in contemplation of this, my intention, I did, 
some three years since, place in the possession of John K. 
Kerr, her husband, said negroes, with instructions to my son 
Theodore Peneston to draw up for execution a proper instru- 
ment to that effect ; and whereas, it has, up to this time, been 
neglected, and considering the uncertainty of human life, and 
still being desirous to carry into effect this my original inten- 
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tion and desire, now, therefore, know ye that in consideration 
of the nataral love and affection that I entertain and feel for 
my daughter Susan M. Kerr, and in consideration of the more 
surely providing for her and her children a permanent property, 
I do hereby grant and bestow, of my free gratuity, and for and 
in consideration as above expressed, to my said daughter Susan 
M. Kerr, and to heirs, separately and exclusively from all claim 
and interest of her husband John K. Kerr, my negro woman 
Ellen and her infant child, and negro woman Sarah, now and 
for some time past in the possession of John K. Kerr, by 
permission, and to this end only the more securely and effec- 
tually to obtain that object, I do hereby, for the consideration 
and to the end aforesaid, convey said negroes Ellen and her 
child and Sarah to Francis P. Peneston, in trust to hold the 
same for the sole and exclusive use and benefit of my daughter 
Susan M. Kerr, and to her heirs forever ; and my said trustee 
is hereby authorized and empowered to do and perform all acts 
that may be necessary to be done and performed, the more 
effectually to carry out this my desire, and the-proceeds of said 
negroes, from labor or otherwise, to be appropriated in like 
manner. In testimony whereof, 1 have hereunto set my hand 
and seal this 28th day of February, 1848. R. P. Peneston. 
(Seal. )” 


Clark and Turner, for appellant. 
Harris and Gardenhire, for respondent. 


I. The deed relied on by Peneston was not filed with his 
interplea, and was therefore on this account properly excluded. 
(16 Mo. 136.) 

II. It was no evidence of title in Peneston. The first 
clause of the deed conveyed an absolute interest to Mrs. 
Kerr, (2 Prest. on Estates, 355; R. C. 1845, p. 220; 21 
Mo. 278 ;) the second, no estate at all at law, ard no remedy 
to enforce the trust. (1 Prest. on Est. 146). The first 
clause must stand, the last being repugnant thereto must fall. 
(2 Green]. Cruise, 300. ) 
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Ill. The deed shows that the negroes had been given to the 
daughter, and were in the possession of the son-in-law three 
years before its execution. The law raises the presumption of 
a gift. (8 McCord, 207, 506; 4 id. 228; 12 Texas, 407; 
1 Bay, 232; 2 Nott & McCord, 93; 3 Hen. & Munf. 127; 1 
Rich. Eq. R. 301; 11 Ala. 409; 17 id. 330; 9 Geo. 639; 
13 Mo. 36.) 


LEonaRD, Judge, delivered the opinion of the court. 


The question is as to the propriety of the exclusion of the 
deed from the father, under which Peneston, the son, claims 
the slaves as trustee for his sister, Mrs. Kerr. We entertain 
no doubt as to the proper interpretation of the instrument. It 
vested the beneficial ownership in Mrs. Kerr for her own bene- 
fit to the exclusion of her husband, and the /ega/ ownership in 
the claimant, Peneston, as trustee for his sister. That was 
manifestly the intention of the giver ; it is sufficiently expressed, 
and it is our duty to make the deed effectual for the purposes 
of the parties, if it can be lawfully done ; and we are not aware 
of any rule of law that forbids it in the present case. Whether 
the slaves had been previously given to the daughter, upon her 
marriage, or to the son-in-law, was not a question before the 
court at the time the deed was excluded. The instrument it- 
self does not so state, nor does it state facts from which it is to 
be presumed by the court as a matter of iaw. 

The judgment is reversed on account of the exclusion of the 
deed, and the cause remanded. 





Curisty’s ADMINISTRATOR, Plaintiff in Errcr, v. Horne ef a/., 
Defendants in Error. 


1. A notice given under the provisions of the revised code of 1845, (see R. 
C. 1845, p. 998, § 1,) by one who had executed a promissory note as a 
seeurity to the person having the right of action thereon, to commence 
suit forthwith against the other parties to the note, naming them, is suffi- 
cient. 
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2. Although no notice may have been given to produce such instrument, evi- 
dence may be given of its contents. 

3. Ina suit upon a promissory note against A., B. and C., C. defended upon 
the ground that he was merely a security for A. and B., and had given no- 
tice to the plaintiff to commence suit forthwith against A. and B., which 
plaintiff had not done—C. examined the plaintiff upon interrogatories under 
the fifth section of the twenty-fourth article of the practice act of 1849 
(Sess. Acts, 1849, p. 98). By one of these interrogatories, plaintiff was 
asked to state who was principal upon said note and who securities. In 
answer to this interrogatory, plaintiff stated that C. was principal, “ for the 
reason that said note was given to secure the payment of the purchase 
money for a certain tract of land sold by said Christy, (plaintiffs intes- 
tate,) in his lifetime, to said C., &c.”? Held, that the reason thus as- 
signed did not amount to new matter with section ninth of said article. 


Error to Dade Circuit Court. 


This was a suit brought by Whitsett, as administrator of 
Bainbridge Christy, deceased, against Wm. Horne, Andrew 
Horne, and A. M. Horne, upon a promissory note executed by 
said defendants in favor of said Christy. A.M. Horne an- 
swered, admitting the execution of the note, and averring that 
he executed the same merely as security for William and An- 
drew Horne ; that he caused a notice in writing (now lost) to 
be served on plaintiff, requiring plaintiff forthwith to commence 
suit against the said Wm. Horne and Andrew Horne, which 
said notice the said plaintiff entirely disregarded, &. The 
court gave the following instructions to the jury: ‘* 1. Unless 
the jury velieve from the evidence that said A. M. Horne was 
only security to the note, and that he, after the action accrued, 
gave notice in writing to said Whitsett to commence suit forth- 
with against the principal debtor and all the other parties liable 
on said note, they will find for plaintiff. 2. It devolved on the 
defendant to prove that he gave notice in writing to Whitsett to 
bring suit against the principal debtor and all the other parties 
liable, and also that he was only security, and unless it has been 
so proved, they will find for the plaintiff the amount of the 
principal sum due and the interest.” 

The jury found for defendant. Plaintiff moved for a judg- 
ment notwithstanding the verdict, for the reason that defendant 
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had in his anwer confessed the execution of the note sued on, 
and confessed the action, and did not by his said answer or 
otherwise avoid said action ; that the finding of the jury is no 
defence to the payment of said note. This motion was over- 
ruled. A motion for a new trial was also overruled. 


F. P. Wright, for plaintiff in error. 


I. The law is well settled that, where the plea (and under 
our code the answer) confesses the action, and does not suffi- 
ciently avoid it, judgment will be given upon the confession of 
the plaintiff, without regard to the verdict. (1 Chitty’s Plead. 
656 ; Roberts v. Dame, 11 N. H. 226; Staples v. Hayden, 2 
L’d Raym. 921; 1 Salkeld, 173 ; Carthews, 370. ) 

II. In order to release a security, he must require in writing 
the person having the right of action to commence suit forth- 
with against the principal debtor and the other parties liable. 
Consequently, the answer, which admits the execution of the 
note, which avers notice requiring plaintiff to commence suit 
against two of the makers of the note only, is not sufficient. 
Defendant should have required in writing the person having the 
right of action forthwith to commence suit against the principal 
debtor and other parties liable. (Taylor v. Birch, 13 Ills. 
376; Carer v. Howard, 8 Blackford, 190.) In attempting to 
pursue the statutory remedy, he has failed to comply with the 
statute, and his defence was unavailable. 

III. The court erred in permitting in evidence the loose de- 
clarations of plaintiff as to the notice. The notice, or rather 
the requisition to sue, constitutes the essential and sole cause of 
defence. He attempts thereby to exonerate himself from the 
payment of the note. In such cases, secondary evidence of 
the contents of the notice are inadmissible, unless notice to 
produce the original has been given. (McFaddin v. Kingsoury 
et al., 11 Wendell, 667 ; Faubolt v. Ely et al., 2 Devereux, 
67; Lanouge v. Palmer, 22 Com. L. R. 239; Grove et al., 
v. Ware, 2 Starkie, 174; Langdon v. Hulls, 5 Esp. 156. ) 
IV. The court erred in permitting defendant to give evidence 
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that he was only security. Plaintiff’s answer to the interroga- 
tory was a direct answer, and the reason which he gave for his 
belief was not new matter within the meaning of the statute. 


Napton & Otter, for defendant in error. 


I. Evidence as to the contents of the notice to sue was pro- 
perly admitted. 

II. The second point arises upon the exception to the expla- 
nation or answer given to the second answer of plaintiff to 
second interrogatory of defendant. This answer or explana- 
tion is allowed in conformity to the 9th section of 24th article 
of the practice act of 1849. It seems to conform to the letter 
and spirit of this action. 

III. An exception was taken to overruling the motion for a 
judgment non obstante. The issue made up in this case was 
certainly not an zmmaterial issue; it was at most only infor- 
mal. If the latter, the statute of jeofails cured it after ver- 
dict. The material point of fact alleged in the answer was no- 
tice to plaintiff to bring suit on the note, and notice that if suit 
was not brought, he would not be further responsible as secu- 
rity. The notice was in conformity to the statute. The omis- 
sion in the notice to request suit to be brought against himself 
as well as agains’ the principal, can not affect the validity of 
the notice in any substantial sense. The request or notice can 
not vary and is not intended to vary the existing responsibili- 
ties of all the parties to the note. A simple request to bring 
suit on the note is sufficient ; but certainly a request to bring 
suit against the two principals, he being the only other party to 
the note und security, is all that is requisite. It seems to be a 
mere quibble to say that a notice which really apprizes the party 
of every thing which it is requisite for him to know, namely, 
that unless suit is brought forthwith against the two principals, 
he (the security ) will be no longer responsible, is not a notice 
within the statute. But however this may be, there was cer- 
tainly no ground for judgment non obstante. (2 Tidd Prac. 
953.) The question then is, whether the notice pleaded and 
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proved was substantially defective. The notice was to bring 
suit against all the parties to the note, except the party giving 
the notice, and about him nothing is said. Is not this suffi- 
cient ? Cuz bono include himself in the notice? If put in or 
left out, wherein will such insertion or omission affect the inter- 
est of any body interested in the note? It is impossible to see 
any. It could not prevent suit or hasten suit against himself ; 
it could not affect his responsibility in any respect. 


Scort, Judge, delivered the opinion of the court. 


1. The notice to sue, as stated in the defendant’s answer, is 
sufficient. The objection to it is, that it requires suit to be 
brought against Wm. Horne and Andrew Horne, whereas it 
should have used the very words of the statute, and required 
that the suit should be brought against the principal debtor 
and other parties liable. This is a very nice objection, and 
we see no force in it; nor any reason why the statute should 
receive so strict a construction. In the case of Benton’s adm’r 
v. Lacy, (17 Mo. 399, ) the words of the notice were, ‘‘ will no 
longer stand security for the principal debtor unless suit is 
commenced and prosecuted according to the law.” Though 
that notice was liable to the same objection as that now urged, 
yet the objection did not occur to any one. That notice was 
held to be sufficient. 

2. We do not consider that any notice, under the circumstan- 
ces, was necessary to the plaintiff to produce the notice with 
which he was served, requiring him to bring suit. The general 
rule is, that notice, to produce a notice, is not necessary, and 
the party may resort at once to parol proof of the contents of 
the notice, unless it appear that higher evidence is in his pow- 
er. (3 Cowen’s Notes, 1198; 1 Greenl. Ev. § 561.) Here, 
inasmuch as the plaintiff was specifically informed of the de- 
fence on which the defendant relied, being his neglect to bring 
suit after notice requiring him so to do, and as it was averred 
in the pleading that the notice was lost, to permit him to insist 
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on a notice to produce the notice with which he was served 
would be to entrap the defendant. Under the circumstances, 
nothing was so natural as that the plaintiff should have the no- 
tice with him, if it was within his power, if he expected to gain 
any advantage from it. If it was not in his power, he sus- 
tained no injury by reason of the omission to give the notice. 

3. Under the 5th section of the 24th article of the practice 
act, (see Sess. Acts, 1849, p. 98, § 5,) the defendant exam- 
ined the plaintiff as a witness, exhibiting interrogatories to be 
answered. Among others was the following interrogatory : 
‘¢ State if you know who was principal on the Christy note, and 
who securities, if you know that either of them was security for 
the other ?”? This was answered as follows: ‘I further state 
that said defendant, A. M. Horne, was principal in the said 
Christy note, for the reason that said note was given to secure 
the payment of the purchase money for a certain tract of land 
sold by said Christy in his lifetime to said A. M. Horne. But 
I do not know who were securities in said note, nor do I know 
whether the said Wm. Horne and Andrew C. Horne, his bro- 
ther, were securities in said note or not; nor do I know whether 
they were or either of them was security for the other in said 
note.”? The defendant, conceiving that this was new matter 
relevant to the issue but not responsive to the interrogatory, 
filed an answer or explanation of the alleged new matter, deny- 
ing its truth. This answer was read against the objections of 
the plaintiff. Now, whether the answer of the plaintiff con- 
tained such matter as would warrant the court in allowing the 
defendant to be a witness in relation to it is the question. It 
does seem that if the answer of the plaintiff be deemed to con- 
tain new matter, it would be an easy thing for a party, who 
wished to be a witness for himself, to obtain his end by filing 
interrogatories to be answered by his adversary. If the an- 
swer to the interrogatory put contained any thing but the mono- 
syllable ‘‘ yes” or ‘‘ no,”? he would then claim the right to tes- 
tify. The plaintiff was asked who was principal in the note. 
He answered, and gave the reason for his answer. If he be- 
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lieved a fact, he must have had some reason for his belief; and 
when he states why a fact is so, if the opposite party is per+ 
mitted to controvert the reason, what is this but indirectly con- 
tradicting the answer itself. A party should not be permitted 
to answer in a way to make evidence for himself not respon- 
sive to the interrogatories ; but we consider that when he is 
called to answer a question, and he does so, and gives the rea- 
son for his answer, and that reason is such as if true would 
warrant the answer; such reason can not be considered new 
matter within the 9th section of the 24th article of the act to 
which reference has already been made. 

The objection in relation to the refusal of the court to enter 
a judgment notwithstanding the verdict has been answered in 
what was said in relation to the notice to bring suit. Reversed 
and remanded ; the other judges concur. 















Touwvr 


Harey, Plaintiff in Error, vy. STaPLETON’S ADMINISTRATOR, 
Defendant in Error. 


1. Where a note is given to secure money bet in this state on the election of 
a President of the United States, and a surety on said note, who knew at 
the time of signing the consideration for which it was given, is compelled 
by legal process in a foreign jurisdiction to pay the same: held, that he is 

not entitled to contribution from his principal. 












Error to Howard Circuit Court. 





Gardenhire, for defendant in error, cited R. C. 1845, p. 
404, 540; 8 Mo. 8, 52; 8 Shep. 26; 16 Verm. 538; 18 
Verm. 9; 10 Ala. 816; 11 id. 656; 1 Strobh. 82; 15 Conn. 
28 ; 9 Barb. S. C. 816; 13 Penn. 601; 2 Kent’s Com. 458 ; 
Story’s Confl. of Laws, 203. 














Scorr, Judge, delivered the opinion of the court. 





This was an action by a surety to recover from his principal 
a sum of money he was compelled to pay as such surety. The 
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plaintiff signed a note as surety, given to secure a sum of 
money bet in this state on a presidential election. The court 
instructed the jury that if the note paid by plaintiff was given 
to secure a bet on the presidential election, and the plaintiff, at 
the time he signed the note, knew it was given for that purpose, 
the plaintiff can not recover. There was a verdict for the de- 
fendant. 

In our opinion, the fact that the surety (Harley) was com- 
pelled by the judgment of a court in the Mexican dominions to 
pay the debt does not affect the merits of this controversy. 
The instruction given by the court assumed, and the court have 
so found, that the plaintiff knowingly entered into an illegal 
contract. Whether he paid the money voluntarily, or was com- 
pelled thereto by process of law, it is equally against the poli- 
cy of the law that he should recover in this action. We may 
presume that but for the plaintiff the contract would never have 
been made, nor the law violated. This is an attempt to obtain 
an indemnity for knowingly entering into an illegal contract. It 
is a rule that, whenever the party seeking to recover appears to 
have been in any respect contaminated with, or even privy to, 
the illegal transaction on which the claim is originally bottom- 
ed, his remedy, whether upon the primary consideration, or a 
security substituted for it, is gone. (Paley on Agency, 120.) 
If a surety to a note, securing a sum bet on an illegal wager, 
can recover against his principal by paying the sum secured, 
then the policy of the law which forbids the recovery of money 
lost at unlawful gaming would be defeated. Judge Ryland 
concurring, the judgment will be affirmed. Judge Leonard 
not sitting. 


THORNTON, Respondent, v. Prac, Appellant. 


1. Although a judgment at law may have been obtained by a mortgagee for 
the mortgage debt, he may also institute proceedings for a foreclosure of 
the mortgage and a sale of the mortgaged premises. 
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2. If a mortgagee obtain a judgment for his debt, and at an execution sale 
thereunder should become a purchaser of the mortgaged premises, he will 
hold them subject to redemption. 

3. Although a wife should join with her husband in the execution of a mort- 
gage, she is not a necessary party to a proceeding under the statute to fore- 
close the mortgage. 


Appeal from Henry Circuit Court. 


The petition alleged the execution of a mortgage of certain 
premises by the defendant Pigg and wife, to secure a promis- 
sory note executed by said Pigg and others to one Brehm ; that 
Brehm dying, his administrator obtained a judgment on said 
note against Pigg and the other makers thereof for $1646 ; 
that said administrator assigned said judgment to the plaintiff 
in the present action ; that Pigg paid upon said judgment the 
sum of $848 90, for which he is entitled to a credit; that the 
remainder of said judgment remains unpaid ; that said admin- 
istrator assigned the mortgage to plaintiff ; that ‘* by virtue of 
the premises, he is the owner of the said judgment, and of the 
said mortgage deed ; and is as such entitled to all the rights 
and privileges secured by said judgment and said mortgage ; 
and he prays that the equity of redemption in the said real es- 
tate above described may be foreclosed, and that the said real 
estate so mortgaged as aforesaid may be sold to satisfy the said 
balance of the said judgment so due to the said plaintiff from 
the said defendant, John A. Pigg, as aforesaid.” 

A demurrer to this petition was overruled, and the court 
gave judgment for the balance remaining due upon the mort- 
gage debt ; decreed a foreclosure of the mortgage, and ordered 
a sale of the mortgaged premises ; and if the mortgaged prem- 
ises should not be sufficient to satisfy the debt, then that the 
residue be levied of other goods, &c. 

A motion in arrest of judgment, made by defendant, was 
overruled. 


F. P. Wright, for appellant. 


I. The court erred in overruling the demurrer. The petition 
is not sufficient under our statute for the foreclosure of mort- 
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gages. It does not ask judgment for the debt, nor does plain- 
tiff, as assignee, sue for the recovery of the debt. 

II. Defendant’s wife should have been made a party. (4 
Kent’s Com. 198.) 

III. There having been a judgment on the note, the remedy 
on such judgment should have been exhausted before instituting 
other proceedings at law or equity. 

IV. The administrator had no right to assign the judgment 
and mortgage without an order of the county court. 


WNVapton, for respondent. 
Scott, Judge, delivered the opinion of the court. 


It is an irregular practice to move in arrest of judgment for 
defects in a petition, after a demurrer to the petition has been 
overruled. 

We can see no weight whatever in the objections made 
against the regularity of this proceeding. It has always been 
the law that the mortgagee has three remedies against the mort- 
gagor. He may file his bill to foreclose, bring an action at law 
for the recovery of the mortgage debt, and, after forfeiture, an 
action of ejectment for the recovery of the possession of the 
mortgaged premises. These remedies are concurrent. (Hil- 
liard on Mort. ch. 31.) Moreover, it is the law of this state 
that if a mortgagee, as was done here, brings an action at law 
to recover the mortgage debt, and sells the mortgaged premises 
under execution and becomes the purchaser, he is just where 
he began, and will hold the mortgaged land subject to redemp- 
tion. Itis no ground for staying the proceedings under the 
statute for the sale of the mortgaged premises that there has 
been a judgment at law for the mortgige debt. Such an 
idea has no support in any book that we have read. If the 
debtor will not pay the judgment, and no property can be found 
to satisfy it, why should he be restrained from a foreclosure ? 
Why should the creditor be embarrassed with the difficulties at- 
tending a sale of the mortgaged premises under a judgment at 
law for the debt secured by a mortgage ? 
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The 4th section of the 30th article of the practice act of 
1849 prescribes, that all rights of action given or secured by 
existing laws, may be prosecuted in the manner provided by 
that act. The 3d section of the 17th article of the same act 
enacts that the relief granted to the plaintiff, if there be no an- 
swer, can not be other or greater than that which he shall have 
demanded in his petition as originally filed and served on the 
defendant ; but in any other case, the court may grant him any 
relief consistent with the case made by the complainant and em- 
braced within the issue. Under these provisions, we do not see 
why any objection should be taken to the want of a prayer in 
the petition for the rendition of a judgment for the debt. The 
proceeding was a statutory one, and the court was clearly em- 
powered to grant such relief as was consistent with the case 
made. 

There is nothing in the objection that the administrator could 
not assign the judgment. From any thing that appears, the 
plaintiff may be one of those to whom an administrator may by 
law assign the bonds and notes of the estate. 

The wife is not a necessary party to a proceeding under the 
statute to foreclose a mortgage, although she may have joined 
in the mortgage deed with her husband in conveying away the 
premises mortgaged. (Reddick v. Walsh, 16 Mo. 538.) The 
other judges concurring, the judgment will be affirmed. 





JOHNSON, BY HIS NEXT: FRIEND, Appellant, v. NuBLE e¢ al., 
Respondents. 


1, An infant can not be a party plaintiff in a statutory proceeding for par- 
tition. 


“ppeal from Buchanan Court of Common Pleas. 


Petition for a partition of real estate by Levi Johnson, an : 
infant, by his next friend, R. H. Wrinkle. A demurrer to the 
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petition on the ground of the incapacity of the plaintiff to sue 
as a party plaintiff in a suit for partition was sustained. 


Vories, for appellant. 
Scott, Judge, delivered the opinion of the court. 


It is obvious, from the tenor of the plaintiff’s petition, that 
this is an attempt to do by means of the process in partition 
what can only be done by a direct proceeding, instituted for 
that purpose. The petition takes it for granted that, if a judg- 
ment for partition is rendered, it will result in a sale of the 
premises sought to be divided. No one can be blind to the sel- 
fish and interested motives which often prompt applications for 
the partition of lands, in which the rights of infants are con- 
cerned. Such applications usually terminate in a sale, whereby 
their lands are sacrificed and passed away to those who have 
been instrumental in bringing about a division of them. It is a 
rule of law that a guardian can not convert the real estate of 
his ward into personalty. Courts of chancery can authorize 
such conversions under particular circumstances. Chancellor 
Kent says the power resides in a court of chancery to change 
the property of infants from real into personal, and from per- 
sonal into real estate, whenever it appears to be manifestly for 
the infant’s benefit. (2 Kent, 242.) We all know how orders 
in partitition for the sale of land are obtained. The commis- 
sioners appointed to make partition listen to the suggestions of 
the interested ; in many cases, never go upon the land to be 
divided ; and, if it is the desire of the parties, they report, as a 
matter of course, that a partition in kind can not be made, and 
an order of sale follows. By this means, the rights of infants 
are sacrificed, as there is usually no one to be found to protect 
their interests when the sale is made. Courts can not be too 
sedulous in watching the rights of infants in these proceedings ; 
for they are made the means by which thousands of the help- 
less and unprotected are defrauded of their patrimony. 

When applications are made in a direct proceeding to con- 
17—VoL. XXIV. 
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vert real into personal estate, the courts should be satisfied, 
from the purest and most disinterested sources, that it is be- 
yond all doubt manifestly for the interest of the infant that it 
should be done. 

In our opinion, the statute does not contemplate that an in- 
fant should be a plaintiff in partition. It is no answer to say 
that he may be made a defendant, and thus a partition may be 
obtained. If an evil can not be entirely checked, that is no 
reason for multiplying the facilities by which it may be effected. 
The present case affords an instance in which the opinion we 
give will be productive of some benefit. The sixth section of 
the act to provide for the partition of land and personal pro- 
perty, approved December 1, 1855, provides that a copy of 
the petition and notice shall be served on all those who shall 
not have joined in the petition, and on the guardians of such 
as are minors or of unsound mind. From the language of 
this section, it would seem that it was not designed that the 
guardians of minors should be among those who could join in 
the petition as plaintiffs. The petition and notice are required 
to be served on all guardians without exception. It was not 
contemplated that they should join as plaintiffs like other par- 
ties, but that they should be served with notice. (See Galla- 
tin v. Cunningham, 8 Cow. 364.) We do not consider that 
there is any thing contained in sections 8, 8,12, 51, 52, 58, 
of the act concerning partition but what is entirely consistent 
with the construction we have put upon the 6th section of the 
act. Judge Ryland concurring, the judgment will be affirmed. 


TERRILL e¢ al., Appellants, v. BouLwarE e¢ a/., Respondents. 


1. A., in the year 1784, died intestate in the state of Virginia, possessed of 
certain slaves, leaving a widow and two children—B., a daughter, and 
C., a son—him surviving; certain of the slaves were allotted to the 
widow as dower slaves, and remained in her possession until her death 

in the year 1816; B., the daughter, married and died before her mother in 
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the year 1812, leaving D., her husband, and several children her surviving. 
In 1816, after the death of the widow of A., proceedings for a partition of 
the dower slaves were instituted by C. against the children of B.; in this 
suit in partition D. appeared and acted as guardian ad litem for his chil- 
dren, and, an allotment having been made to .J.’s children, he took posses- 
sion of the slaves so allotted, and afterwards brought them to the state of 
Missouri. Held, 1st, that D., by acting as guardian ad litem for his chil- 
dren in the suit in partition, did not become a party to such suit in such 
sense that he would be concluded by the judgment rendered in behalf of his 
children, nor would he be estopped thereby to controvert the title of his 
children ; 2d, that by the law of the state of Virginia said slaves, upon the 
death of A., in the year 1784, descended to and vested in his heirs—B. and 
C.—subject to the widow’s dower ; that the interest so vested in B. passed 
to D., her husband, and not to her children. 


Appeal from Randolph Circuit Court. 


Francis Conner, in the year 1784, died intestate in the state 
of Virginia, possessed of the family of slaves in controversy in 
this suit. He left him surviving his widow, Sarah, and two 
children, Paul Conner and Lucy Conner, the mother of the 
plaintiffs in this suit. Lucy Conner afterwards married Flem- 
ming Terrill, under whom the defendants in the present action 
claim title. Said Lucy died in the year 1812, leaving her sur- 
viving her husband Flemming Terrill, and several children, a 
portion of whom are plaintiffs in the present action. The slaves 
in controversy were assigned to Sarah, the widow of Francis 
Conner, as her dower, and remained in her possession until her 
death in 1816. After her death, Paul Conner instituted a suit 
for a partition of these slaves against the inf.nt children of his 
sister Lucy, who appeared, by their father, Flemming Terrill, as 
guardian ad litem. In this suit, an allotment of the slaves in 
controversy was made to the children of said Lucy; and their 
father, F. Terrill, took said slaves into his possession, and af- 
terwards, upon his removal to the state of Missouri, brought 
them with him and continued to hold possession of them until 
his death in the year 1858. Wm. F. Boulware, defendant, is 
in possession of the slaves in controversy, as executor of the 
will of Flemming Terrill. The facts stated above are admitted 
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before this court. The plaintiffs suffered a non-suit in the 
court below in consequence of the giving of certain instructions 
to the jury. These instructions it is unnecessary to set forth. 


Young, Clark and Davis, for appellants, cited Rev. Code 
of Virg. 1819, tit. Wills, Descents, Slaves, p. 355, 382, 481 ; 
Wood v. Simmons, 20 Mo. 368; 10 Mo. 372. 


Napton, Buckhartt, Prewit, for respondents, cited Dade 
v. Alexander, 1 Wash. Va. 30; 2 Call. 470; Drummond v. 
Snead, 2 Call. 483; Bank’s adm’r v. Markberry, 3 Litt. 276; 
Ewing’s heirs v., Handley’s heirs, 4 Litt. 346; 1 Tuck. Com. 
331; Robinson v. Brock, 1 H. & Munf. 213; Chichester v. 
Vass, 1 Munf. 115; Ball v. Townson, 4 Watts & 8S. 559; 
3 Gill & Jo. 384; Angell on Lim. 206; Foulk v. Brown, 
2 Watts, 209; 8.Barr, 184. 


Scott, Judge, delivered the opinion of the court. 


By the act of 1792 all negro and mulatto slaves in all courts 
of judicature within the commonwealth of Virginia were held, 
taken and adjudged to be personal estate. Slaves being per- 
sonal estate, a gift of them might be made by parol. But no 
question was raised in the court below whether the admissions 
of the testator, Terrill, were not evidence of a gift of the slaves 
to his children. 

One point relied on was that Terrill, by acting as guardian 
ad litem for his children in the suit for partition of the slaves, 
in which suit the slaves in controversy were allotted to his 
children, is now estopped from controverting their title. If the 
plaintiffs had set up a gift by their parent, such conduct would 
have been ‘strong evidence in support of such aclaim. If Ter- 
rill had been a party to the proceeding and the judgment in 
partition had not been appealed from, he would have been con- 
eluded, however erroneous it might have been, for the matter 
would have passed in rem judicatum. But we know of no 
rule which makes an attorney or guardian ad litem to a suit a 
party in such sense as would render the judgment conclusive 
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upon him. In matters where admissions may affect the rights 
of the party, such conduct would be evidence against the par- 
ty; but we do not see on what principle he would be estopped 
from afterwards asserting his rights. If the plaintiffs would 
make this an estoppel zn pais, we do not see that any of the 
elements of such a pretension exist in the case. An estoppel 
in pais arises where a party, by his conduct or admissions, 
induces others to act upon the faith of them; and where, if 
he were afterwards permitted to prove such admissions or con- 
duct were false, such presumption would operate as an injury 
to the persons who were misled by them. In the present case, 
there is no pretence that Terrill by his conduct has induced 
any action of others whereby they would be injured if he were 
allowed to prove that the inference deduced from his conduct was 
false. The case falls within the principle, that the admissions of 
@ party under a misapprehension of his legal rights do not affect 
him. 

The main point relied on by the plaintiffs is, that—as at the 
death of Francis Conner, the grandfather of the plaintiff, in 
1784, slaves in Virginia were personal estate not descending like 
real estate—the title to and right to the possession of the dower 
slaves became vested in the administrator, who assigned them as 
dower to the widow, upon whose death they reverted to the ad- 
ministrator, who then distributed them according to the law then 
in force regulating the descent of real estate ; that reversions and 
remainders in slaves might be created by the act of the parties— 
but not by operation of law, which held the title and possession 
together ; that therefore, in 1816, when the widow of Francis 
Conner died, the title to the dower slaves reverted to the admin- 
istrator, who would then distribute them according to the law 
then in force regulating the descent of real estate; and that 
Mrs. Terrill, the daughter, having died before her mother, the 
tenant in dower of the slaves, the title and interest which would 
have vested in her, had she survived her mother, would, by law, 
be distributed among her children. We have said that slaves 
were made personal estate in Virginia by an act passed in 1792. 
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Before that time, in the sale or transfer of them by deed or will, 
they passed as chattels, and were considered as real estate in the 
case of descents. (Lee v. Cook, 1 Wash. 306; Walden’s 
Exec’r v. Payne, 2 Wash. 1.) The 48th section of the ‘* Act 
reducing into one the several acts concerning slaves’? (Rev. 
Code, 1819) provides that, if any person possessed of a life 
estate in any slave shall remove or voluntarily permit to be re- 
moved out of this commonwealth such slave, without the consent 
of him in reversion or remainder, such person shall forfeit every 
such slave so removed and the full value thereof unto the person 
that shall have the reversion or remainder thereof. 

On this section the reviser remarks: ‘* The former laws pro- 
vided for the cases of reversions against widows holding dower 
slaves, These sections, as amended at the late revisal, apply to 
all persons holding a life estate in slaves, and secure the rights 
of remaindermen as well as reversioners ; the former law de- 
clared a forfeiture of the whole dower interest.”” The 50th sec- 
tion of the same act uses the words *‘ when one or more slaves 
shall descend,’ &c. This provision was enacted in 1790, a 
period after the death of Conner. These referenees abundantly 
show that in Virginia, in 1784, slaves did descend like real es- 
tate, and that by operation of law a reversionary interest was 
created in them. Conner dying in 1784 and his slaves des- | 
eending like real estate, the title to them passed to his chil- 
dren, subject to the widow’s dower. That such was the law of 
Virginia is clear from the case of Park’s Adm’r v. Rucker (5 
Leigh, 149). In that case, as in this, the intestate died prior 
to the act of 1792, whick made slaves personal estate. The 
doweress to whom the slaves were assigned died in 1820. The 
court remarked, ‘* this is the case of the heirs at law claiming 
the dower slaves after the death of the doweress; and this is a 
clear legal claim ; for, after the assignment of dower, the ad- 
ministrator had nothing to do with the dower slaves. The 
widow had a life estate in them ; they never afterwards devolved 
to the administrator or formed any part of the assets.” Ina 
note to this case by the reporter, who was renowned for his 
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knowledge of the laws of Virginia, it is said that the intestate 
died before the statute of 1792 was passed making slaves 
thenceforth personal estate. Prior to that statute, slaves were 
real estate (though subject to some very peculiar regulations ) 
and the widow was entitled to dower of them ; the reversion, of 
course, belonged to the heirs at law. (See act of October, 
1705.) 

It is clear, then, that Mrs. Terrill, being an heir at law of 
Francis Conner, who died in 1784, had a reversionary interest 
in the dower slaves at the time of her marriage, and she dying 
before her husband and before her reversionary interest had 
vested in the actual possession, the doweress being still alive, 
the only remaining question to be determined is, whether, un- 
der such circumstances, her interest in the slaves belonged to 
her husband, or whether it became the property of her heirs at 
law, some of whom are plaintiffs in this suit. 

It is to be observed that, from the view we have taken of this 
case, it is to be determined exclusively by the laws of the state 
of Virginia. The parties were all citizens of that state when 
the facts transpired on which the determination of the contro- 
versy depends, and of course their rights must be ascertained 
and determined according to the laws of the place where the 
transactions occurred. Had the state of facts presented in this 
case arisen in Missouri our determination would have been dif- 
ferent. In 1791, in the case of Dade v. Alexander, (1 Wash. 
30,) it was declared that a feme sole being entitled to slaves 
in remainder or reversion, and afterwards marrying and dying 
before the determination of the particular estate, the right vests 
in the husband. The president stated that this was the con- 
stant decision of the old general court from the year 1653 to 
the revolution, and has since been confirmed in this court, in 
the cases of Snead v. Drummond, and Herd v. Upshaw; that 
it had become a fixed and settled rule of property. Judge 
Tucker, who wrote long subsequently to this transaction, says 
that such was the settled law of Virginia at that day. (1 
Tuck. Com. 3381.) 
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From the view we have taken of this case, it will be seen 
that it does not become necessary to express any opinion in the 
various questions which arose on the trial respecting the statute 
of limitations. Judgment affirmed ; Judge Ryland concurring ; 
Judge Leonard not sitting. 


SmitH, INTERPLEADER, Respondent, v. SterRITT, Appellant. 


1. An appeal will lie from the decision of a justice of the peace on an inter- 
plea concerning property or effects garnished by virtue of an execution. 

2. No formal assignment of an account is necessary; any act showing an in- 
tent to transfer the party’s interest is sufficient. 

3. An assignee of an account, assigned for value previous to a garnishment 
by virtue of an execution against the assignor, has a superior right to the 
plaintiff in the execution, although the assignee may not have given notice 
of the assignment previous to the garnishment. 


Appeal from Jackson Court of Common Pleas. 


Wm. B. Sterritt recovered a judgment before a justice of the 
peace against Henry Smith. Execution issued June 2, 1855, 
and on the same day W. M. Belt was summoned as garnishee. 
Belt answered, admitting an indebtedness to H. Smith at the 
time of the service of garnishment in the amount of $55 for 
goods sold. After this answer was put in by Belt, A. E. 
Smith appeared before the justice and interpleaded, claiming 
the debt due from Belt as due to himself by virtue of an as- 
signment from Henry Smith. Judgment on this interplea was, 
after a verdict by a jury in favor of the interpleader, Smith, 
rendered in favor of the interpleader ; and an appeal was taken 
to the Commons Pleas Court of Jackson county. Upon the 
trial of the interplea, the interpleader, Smith, in proof of the 
assignment from Henry Smith, together with other evidence, in- 
troduced the following instrument: ‘‘ Independence, Mo., Feb. 
19th, 1855. For value received, I assign to Asbury E. Smith 
all the accounts and indebtedness in this. [Signed] Henry 
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Smith.”” This assignment was written on the front leaf of a 
day-book of the said Henry Smith, which was also introduced 
in evidence. Sterritt, the defendant in the interplea, duly ex- 
cepted to the admisssion of the assignment above set forth. 


C. H. Thornton, for appellant. 


I. The court erred in permitting the instrument of writing 
purporting to be an assignment to be read in evidence. It was 
too vague, uncertain, and general in its terms to convey any 
interest ; especially as the parol evidence introduced by the 
interpleader showed that all the items of accounts in the book, 
on the blank leaf of which the assignment was written, were, 
prior to its execution, transferred to the ledger. (See case of 
Crow & Lewis v. Ruby, 5 Mo. 485.) 

II. The court erred in permitting the items of account in the 
day-book to be read in evidence. If secondary evidence of this 
kind was admissible at all, the ledger to which the items had 
been posted was certainly the better evidence of the kind. 

III. Even if the law permitted the interpleader to interplead 
in a case of this kind, he, by his own evidence, showed that he 
had no right to complain of the garnishment, as there was no 
notice from him or the assignor of the intended transfer of the 
debt, until, not only after the debtor had been garnished, but 
had answered to the garnishment. (See Richards v. Gregg, 
16 Mo. 417; Story on Prom. Notes, 181, note 2; Story’s 
Eq. 1040, 1047, 1057.) 

IV. The court had no jurisdiction of the interplea in this 
case, and should have dismissed it without motion. (See R. 
C. 1845, p. 662, § 11; Garrison v. McAllister & Co. 13 Mo: 
579 ; Wimer v. Pritchart, garnishee of Tice, 16 Mo. 253.) 


Woodson and Chrisman, for respondent, cited Sickles et 
al. v. Patterson, 18 Mo. 479; Haase v. Stevens, id. 476; 
Sautier v. Kellerman, id. 509 ; Moon v. Turner, 19 Mo. 642 ; 
Aiken v. Todd, 20 Mo. 276. 
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Scott, Judge, delivered the opinion of the court. 


The case of Daggett v. St. Louis Louis Marine and Fire In- 
surance Ca, (19 Mo. 210) is in point to show that on the trial 
in a justice’s court of an interplea concerning property or ef- 
fects garnished by virtue of an execution an appeal will lie. 
That was a garnishment under an execution issued from a jus- 
tice’s court. It may be observed that the provision respecting 
garnishments, under the act respecting justice’s courts, is dif- 
ferent in its language from the section on the same subject in 
the statute in relation to executions. Indeed the case of Wimer 
v. Pritchartt (16 Mo. 252) is contrary to the practice both before 
and since it was made, as is apparent from the cases of Quarles 
and Thompson v. Porter (12 Mo. 76), and Colcord v. Dag- 
gett (18 Mo. 559). But it is unnecessary to pursue this sub- 
ject farther, as we conceive the provision in the code of 1855 
gives the right to an appeal. 

We see no objection to the evidence offered in proof of the 
assignment. As it is to be presumed that each item of an ac- 
count showed the time of its creation, a reference to the date of 
the assignment would show what was assigned. No formal 
assignment of an account is necessary. Any act showing an 
intent to transfer the party’s interest is sufficient for that pur- 
pose. On every principle, the entries in the day-book were 
superior evidence to the accounts in the ledger. 

On the merits, this case is within the interpleader, Smith. 
He being a purchaser for value, his right is superior to that of 
any attaching creditor, although the debtor had no notice of the 
assignment previously to the service of the garnishment. The 
attaching creditor can stand in no better situation than the 
debtor. Although the subsequent assignee of an account who 
gives notice of his assignment to the debtor will be preferred 
to a prior assignee who has failed to give such notice ; yet, as 
between the owner of an- account and his assignee, the assign- 
ment is valid; and one who comes in by operation of law after 
the assignment can not occupy a more advantageous position 
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than he under whom he claims. The authorities are ample in 
support of this doctrine. (Drake on Attachment, § 615.) In 
the case of Dix v. Cobb, (4 Mass. 512,) it was contended by 
counsel that the assignee was not protected in his assignment 
until he had given notice to the debtor, and the attachment be- 
ing previous to the notice, would hold the trustee. But the 
court did not concur in this view, and held that, although the 
trustee had no notice of the assignment until after he was sued 
as trustee, yet, immediately on the assignment, the equitable 
interest in the debt, as between the parties to it, immediately 
passed to the assignee, and that the attaching creditor stood in 
no better situation than the assignor of the debt. To the same 
effect are the cases of Stevens v. Stevens, 1 Ashmead; Pell- 
man y. Hart, 1 Barr, 263; Wakefield v. Martin, 3 Mass. 
558. There is nothing in the case of Richards v. Grigg et al. 
(16 Mo. 416) that is inconsistent with the doctrine here main- 
‘tained. That case turned on considerations not involved in this 
controversy. There, it was held that the negligence of the as- 
signee, in failing to give notice, was the means of a judgment 
being entered against the debtor, who was without fault, and 
therefore that the loss should fall upon him who was guilty of 
negligence. With the concurrence of the other judges, the 
judgment will be affirmed. 





THE STATE, TO THE USE OF MoutREY’s ADMINISTRATOR, Defen- 
dant in Error, v. Murr & Ritter, Plaintiffs in Error. 


1. Where money is collected by a constable on an execution, interest on the 
same at the rate of one hundred per cent. per annum can not, in a case of 
delinquency, be recovered against him or his securities from the time of a 
demand made previous to the return day of the execution, but only from 
such return day. 

2. Interest at the rate of one hundred per cent. can be recovered of the secu- 
rities of a constable, in a suit on the bond of such constable. 

3. Such suit may be instituted after the expiration of the term of office of the 

constable ; and is properly cognizable in a justice’s court. 
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Error to Jackson Circutt Court. 


This suit has heretofore been before this court. (See report 
of the decision of Supreme Court, 20 Mo. 303.) It appears 
that after the money had been collected by the constable on the 
execution, and before the return day of the writ, it was demand- 
ed by the plaintiffs in the execution, Moutrey’s administrators ; 
and the court below, in the present suit, gave judgment against 
the constable’s securities for the amount collected and for in- 
terest on the same at the rate of one hundred per cent. per 
annum from the time of the demand. 


Hovey, for plaintiff in error, cited R. C. 1845, tit. Consta- 
bles, § 11, —-; tit. Justices’? Courts, art. 7, §§ 28, 24, 25, 
26, 28. 


Smart and Shirly, for defendant in error. 
Scorr, Judge, delivered the opinion of the court. 


The only points of any interest in this case are those in re- 
lation to the rate of interest to be allowed, the time from which 
it is to be calculated, and the costs. The statute gives very 
heavy damages by way of interest against a constable for fail- 
ing in the discharge of his duties in relation to the service of an 
execution. The instances are specially enumerated in which the 
hundred per cent. per annum may be recovered. Among them 
is not to be found a failure to pay over money collected on an 
execution on demand being made before the return day of the 
writ. The law authorizes the constable, in many cases, to col- 
lect money without an execution, and it is only where he has 
recovered money without a writ that he is liable for the hundred 
per cent. interest from the time a demand is made in case of a 
failure to pay over. The other instances in which that rate of 
interest is allowed, are, for failing to return a writ of execu- 
tion, for a false return thereof, and for failing to have the 
money collected on an execution at the return day ready to 
pay over, or a receipt showing its payment. From this view 
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of the law, it will be seen that the court had’no authority to give 
the hundred per cent. interest from the time of a demand made 
before the return day of the writ. If the constable had the 
money ready at the return day of the writ, the law was satis- 
fied. He could not be made liable for the hundred per cent. 
interest by demanding the money before the return day of the 
writ. (R.-C. 1845, p. 665, § 23.) 

We see no ground on which a doubt can rest as to the liabi- 
lity of the securities of a constable for interest at the rate of 
one hundred per cent. in the instances stated in the section to 
which reference has already been made. The 28th section of 
the 7th article of the act concerning justicés’ courts is express, 
that when the suit is upon the bond the like recovery may be 
had as when the proceeding is summary. In prescribing that 
a suit may be brought upon the bond against a constable and 
securities, without any direction as to the manner in which it 
shall be instituted, the law must have designed that the suit 
should be conducted according to the ordinary mode. 

There is nothing in the point made that the suit must be 
brought whilst the constable is in office. The return day of an 
execution may be the last day in his term of session. 

The case of the State, to the use of Poor v. Steel, (11 Mo. 
553, ) is in point to show that this suit was properly cognizable 
in a justice’s court ; and, notwithstanding the case of Pollock 
v. Hudgens, (12 Mo. 67,) we are inclined to adhere to the 
opinion in the former case. . The defendants then were entitled 
to their costs. This court then will give such judgment as the 
court below should have given, feversing the judgment of the 
court below ; Judge Ryiand concurring. 





‘+oa>> 
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RitEy’s ADMINISTRATOR, Respondent, v. McCorp’s ADMINIS- 
TRATOR, Appellant. 
1. A judgment of foreclosure and that the mortgaged premises be sold, &c., 


obtained ina proceeding under the act concerning mortgages (R. C. 1845 
p. 749), may be revived in the name of the administrator of the mortgagee 
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against the administrator of the mortgagor; and that too, although this 
judgment of foreclosure was obtained by the mortgagee as trustee of a third 
person. 

2. Although a petition for a foreclosure of a mortgage may be addressed to 
the judge “in chancery sitting,’? and the petitioner styled “ your orator,?? 
and it be prayed that “a writ of subpena issue ;”? yet if, in accordance 
with the prayer of the petition, a judgment or decree is rendered that 
the equity of redemption be foreclosed and the mortgaged premises sold, 
&c., the proceeding will be regarded asa statutory proceeding. 

3. An illegality in the grant of letters of administration can not be taken ad- 
vantage of in a collateral proceeding. 

4. After judgment of foreclosure of a mortgage, it is too late to urge against 
the revival of the judgment by scire facias that the mortgage was volun- 
tary. 


“Appeal from Callaway Circuit Court. 


This cause has been heretofore in this court. The decision 
of this court will be found reported in 21 Mo. 285. The 
cause having been remanded to the court below, the defendant 
put in an answer in which he alleged that he had not knowledge 
&c., to form a belief as to the death of Riley, the mortgagee ; 
and admitted the grant of letters of administration upon the 
estate of Riley to Chase, the plaintiff, but denied his right to 
administer upon the trust property which belonged to Riley in 
his capacity of trustee for Mrs. McCord. He alleged that 
Riley had no estate to administer upon except this judgment of 
foreclosure, &c., obtained against McCord in his own favor as 
trustee of McCord’s wife; that the decree of foreclosure was 
not obtained in a proceeding under the act concerning mort- 
gages, but in a proceeding m chancery. Defendant also set 
up that the mortgages to Riley by McCord were voluntary, 
without consideration, and were never delivered to Riley, and 
that Riley never had any knowledge of them; that the plaintiff, 
Chase, in taking out letters of administration upon the estate 
of Riley, had not complied with the administration law, in that 
he had not in his affidavit stated, to the best of his knowledge 
and belief, the names and places of residence of the heirs of 
the deceased, and that he died without a will. 
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The court struck out this answer, on motion of plaintiff. 
Exceptions were duly taken. 


Gardenhire, for appellant. 


I. The decree sought to be revived was a decree in chancery, 
and the act regulating judgments and decrees governs it, and 
not the act concerning mortgages. As it concerns realty, Ri- 
ley’s administrator had nothing to do with it. The heirs of the 
mortgagor and mortgagee were the proper parties. (R. C. 
1845, p. 623, § 18, 14.) No scz. fa. having been issued 
within three years after the rendition of the decree, none could 
be issued afterwards. The judgment was in full force, to be 
enforced by execution, but the lien of the judgment was dead 
and past revival. The lien of the mortgages, not being merged 
in the judgment, remained ; but this is a proceeding not to sell 
the land under execution upon the judgment, leaving the pur- 
chaser to risk the validity of the mortgage liens, but to revive 
the lien of the judgment, and give the purchaser the benefit, not 
of the mortgage liens, but of the judgment lien. 

II. The judgment was held by Riley as trustee of Mary 
McCord, and, upon his death, the trust did not go to, nor can 
it be executed by, his administrator, but survived to be executed 
by a new trustee or by a sale of the estate for the specified 
trust upon a suitable bill in equity by the parties in interest. 

III. The answer shows that the judgment was voluntary and 
without consideration, and it will not be enforced. (1 Story’s 
Eq. § 176.) It will not enforce a voluntary contract. (Id. 
§ 432.) 


Morrow, Jones and Hayden, for respondent, cited R. C. 
1845, p. 750, § 4; Watkins v. The State, 7 Mo. 334; 4 
Kent, 186; Com. Dig. tit. Chancery, 4 A. 9; Demarest v. 
Winkoop, 3 Johns. Ch. 145; Scott v. McFarland, 13 Mass. 
309; Grace v. Hunt, Cooke (Tenn.) 344; Den. v. Spinning, 
1 Halst. 471. 
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Scorr, Judge, delivered the opinion of the court. 


We see no difference between this case, as now presented, 
and the case as it stood in 21 vol. Mo. Rep. 285. It was a 
question in our courts at one time whether the proceeding un- 
der the statute concerning mortgages was one in equity, or one 
at common law subject to the provisions of the statute. It 
was early settled that a proceeding to foreclose the equity of 
redemption of a mortgage under the statute was a proceed- 
ing at law, and was not governed by the rules of proceedings 
in equity. (Thayer v. Campbell et al. 9 Mo. 277.) It has 
also been the opinion that, notwithstanding the mode prescribed 
by the statute, a party might forego the statutory remedy, and 
pursue his rights in a court of chancery by a bill in equity. 
When a proceeding to foreclose a mortgage has been had, in or- 
der to determine whether it was under the statute or according 
to the course in chancery we must have recourse to the sub- 
stance of the thing, and not to the rhetorical flourishes with 
which it may be accompanied. An examintion of the petition 
will show that, though the formal parts of it are expressed in 
language peculiar to bills in equity, yet, in substance, it cor- 
responds with the statute, and pursues the mode therein pre- 
scribed. But that which we deem conclusive in relation to the 
matter is the judgment which was rendered in the cause. That 
judgment is in strict conformity to the statute, and is such a 
one as could only have been rendered in a petition under it. 
Had the proceedings been in chancery, there is a part of the 
judgment which it was not competent for such a court to give. 
The judgment, in default of the mortgaged premises satisfying . 
the mortgage debt, awards a general execution against the 
lands and goods of the debtor. A court of equity has no au- 
thority to enter such a decree on a bill to foreclose a mortgage. 
If the mortgaged property will not satisfy the debt for which it 
was pledged, the remedy of the party is an action at law for 
the remainder of it. This is clear law, and we think decisive 
as to the question whether the proceeding to foreclose the mort- 
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gage was under the statute or in equity. (4 Kent, 192-3-4-5.) 
The proceeding to foreclose the mortgage being a statutory 
one, the objection that the recovery of the administrator would 
not be assets is answered. It is enough that the statute requires 
the administrator to be the party. Besides, this being a legal 
proceeding, the legal right of the intestate passes to his admin- 
istrator, who may assert it in the same manner that the intes- 
tate would have done. It is not for the debtor to object, in a 
proceeding at law for the recovery of a debt by the trustee or 
his representative, that the debt will not be assets in his hands. 
That is the concern of the cestuz que trust. 

Any illegality in the grant of letters of administration can 
not be taken advantage of in a collateral proceeding. They 
must be regarded as valid until they are regularly revoked. 
Moreover, the legal estate in the trust property was sufficient to 
warrant a grant of the letters of administration. 

As to the objection that the mortgage debt was a voluntary 


one, it may be answered with the remark, that, on a scire fa- 
cias to revive a judgment, nothing can be pleaded that might 
have been in the original action. After a judgment, it is too 
late to impeach the consideration on which it is founded. 

Judge Ryland concurring, the judgment is affirmed; Judge 
Leonard not sitting. 


Lawrence, Defendant in Error, v. LAWRENCE’s EXEcUTRIX, 
Plaintiff in Error. 


1. The title to a slave may be transfered by deed without actual delivery. 

2. A. conveyed by deed and delivered a slave to B. in trust to appropriate the 
hire of the slave during the life of A. to his, A,’s benefit, the slave to be 
delivered by B., upon the death of A., to C., a sonof A. Held, that C. 
acquired an interest under this conveyance that could not be destroyed by 
any arrangement entered into between A. and B.; that A. could not, as 
against C., and without his consent, resume the entire ownership of the 
slave. 

18—voL. XXIV. 
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Error to Callaway Circuit Court. 


This was an action for the possession of a negro slave named 
Sam. Plaintiff relied for proof of title upon a deed executed 
by defendant’s testator. By this deed, Edward Lawrence, de- 
fendant’s testator, sold and conveyed said negro boy Sam to 
one Rice, ‘‘ in trust however,”’ so the deed proceeds to declare, 
‘¢ for the uses hereinafter mentioned, viz: said negro slave is 
to be by said Rice taken into immediate possession, and hired 
out, and the proceeds of said hire to be applied to my benefit 
during my natural life, and immediately after my death said 
slave is to be by said Rice delivered over to my said son James 
M. Lawrence, at which time said trust ceases,”’ &c. 

Defendant admitted the execution of this deed, and the de- 
livery of the negro under it to Rice; but set up as a defence, 
that the grantor, defendant’s testator, resumed possession of 
said slave as his own property, and cancelled the gift by the 
consent of the said Rice; that the said deed was voluntary and 
without consideration ; that plaintiff had no knowledge of, and 
gave no assent to the conveyance, or to the delivery of the negro 
to Rice, until after the grantor had cancelled said gitt, and had 
resumed possession of the slave ; that after he, the defendant’s 
testator, had resumed possession of said slave, he continued to 
hold possession of him adverse to Rice and the plaintiff for 
more than six years before his death, and that in consequence 
all claim of plaintiff is barred by the statute of limitations. 

The portion of the answer of which the above is an abstract 
was stricken out on motion of the plaintiff. Upon the trial 
defendant offered evidence to prove the truth of those portions 
of the answer so stricken out. This testimony was ruled out. 


Ansell and Gardenhire, for plaintiff in error. 

I. The court erred in striking out parts of defendant’s an- 
swer. The gift was incomplete and was revocable, and was 
revoked by the donor’s taking the negro back. The plaintiff 
was no party to it, nor did he know of it or assent to it until it 
was revoked. It was testamentary in its character. 
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II. The court below erred in striking out that portion of the 
answer setting up the statute of limitations as a bar. 

III. The court erred in giving judgment for the negro, when 
his value only was sued for. 


Morrow and Jones, for defendant in error. 
Scorr, Judge, delivered the opinion of the court. 


Slaves, by our laws, are personal estate. It is said in the 
books that a gift by deed of chattels will pass the property, 
though there is no delivery of the thing given—the deed operat- 
ing by way of estoppel. (Schwartz v. Chappell, 19 Mo. 304.) 
When the deed under which the plaintiff claims was executed, 
the statute requiring all gifts of slaves to be by will or deed 
duly proved or acknowledged and recorded was repealed. This 
case then stands on the effect of the decd at common law. In 
Morrow v. Williams, 3 Dev. N. C. 268, it is held that a deed 
will pass a title to a slave by way of gift, although there is no 
delivery of the subject of the gift. The law cited on the part 
of the defendant relative to the necessity of a delivery in order 
to a complete gift is applicable only to those cases in which a 
gift is attempted to be made without a deed—to cases where 
the transaction is by parol. Put the case in the most favorable 
light for the defendant, that the father had merely delivered a 
deed to Rice conveying the slave to his son from and after his 
decease. The deed, in such case, would not have been revoca- 
ble. The gift would have been perfect and could not have 
been countermanded. The redelivery of the deed to the gran- 
tor would not have divested the right of the donee. It is well 
settled that delivery to a third person, for the use of the party 
in whose favor the deed is executed, where the grantor parts 
with all control over it, makes the deed effectual from the in- 
stant of such delivery, although the person to whom the deed 
is so delivered be not the agent of the party for whose benefit 
the deed is made. Such a delivery to a third person is good, 
and the deed presently operates, and infants may assent to such 











272 JEFFERSON CITY. 


Lawrence v. Lawrence’s Exec’x. 








a deed to themselves, and their assent is presumed until the 
contrary appears. The deed is valid until he for whose benefit 
it was made disagrees thereto. (Gannons v. Knight, 5 Barn. 
& Cres. 671; Tate v. Tate, 1 Dev. & Bat. Eq. 22; Souverbye 
y. Arden, 1 Johns. Ch. 240.) But we see no ground for the 
objection that there was no delivery of the slave. The full 
legal title to him was conveyed to Rice, the trustee, and both 
the deed and slave were delivered to him. He was, according 
to the nature of the transaction, the proper party to whom the 
delivery -should-have been made, and his possession was the 
possession of the plaintiff, who was the remainderman. 

The facts of the case furnish no ground for the application 
of the principles of equity relative to trust estates, voluntary 
assignments, or assignments for the benefit of creditors. Rice 
was not a trustee for the plaintiff. His was a perfect legal 
title, to'be enforced in a court of law. On the death of Law- 
rence, the grantor, the plaintiff became possessed of the legal 
title to the possession of the slave, and Rice’s previous conduct 
with the grantor could not affect his rights. If, instead of hir- 
ing out the slave, as required by the terms of the deed, he per- 
mitted his cestuz gue trust to hold the property, that was a 
matter between themselves which could not affect the plaintiff. 
His right to the enjoyment of the property had not then accrued, 
and he had no right to interfere with the management of the 
previous estate in the slave. It did not concern him, and on 
no ground could he have maintained an action for the slave be- 
fore the death of the grantor ; consequently, the law of the 
limitation of actions, as applicable to trustees, has nothing to 
do with his rights. 

There is nothing in the objection that the judgment of the 
court is for the recovery of the slave, while the prayer of the 
petition is for damages. The petition, taken with the affidavit 
and writ and its return, shows that the proceeding was for the 
claim and delivery of personal property. The third section of 
the 17th article of the act of 1849, warranted the court in giv- 
ing such relief as was consistent with the case made and em- 
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braced within the issue, without regard to the prayer for relief. 
Besides, the record showed that the slave had been delivered to 
the plantiff on his writ of replevin; consequently a judgment 
for his value, in damages, would have been erroneous. No 
amendment was necessary. The defect in the prayer in no way 
affected the merits of the controversy. 

The other judges concurring, the judgment will be affirmed. 





ARNOLD eZ al., Respondents, v. KuEPPER e¢ al., Appellants. 


i. Section 25 of the act concerning mills and mill-dams (R. C. 1845, p. 743) 
was designed to afford a remedy only in cases in which a mill, or other 
machinery, or a dam erected in pursuance of said act, was injured by the 
subsequent erection of a dam or other obstruction, also erected under the 
provisions of said act. 

2. Where it appears that the obstruction complained of was not erected under 
the provisions of said act concerning mills and mill-dams, the party 
aggrieved may seek redress by means of a suit for damages, or he may in- 
voke the equitable interference of the courts by injunction; but before he 
can become entitled to the extraordinary relief afforded by an injunction, 
he must establish his right to redress by a recovery in an action at law. 


Appeal from Greene Circuit Court. 


Plaintiffs in their petition allege in substance that they 
were the owners of and in possession of a certain saw-mill ; 
that said mill was erected under and by virtue of an order of 
the Circuit Court of the county of Greene; that since the erec- 
tion of their mill by plaintiffs, defendants, unmindful of the 
statute in such case made and provided, and without authority, 
have commeneed the erection of a dam a short distance below 
said mill, and so near as to cause the water to be obstructed 
and to flow back on said mill, and thereby so to obstruct said 
mill and the machinery thereof as to render them of no value to 
plaintiffs, &c. Plaintiffs prayed that the dam of defendants be 
abated by the sheriff as a nuisance, and that defendants be 
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prevented from proceeding to complete the erection of said 
dam so commenced by them until a hearing of the petition. 

A temporary enjoining order was granted in accordance with 
the prayer of the petition. 

The defendants moved the court to dissolve this injunction. 
Plaintiffs were permitted to amend their petition, on the hearing 
of this motion, by abandoning all claim for damages, and by 
inserting a prayer to the court ‘‘ to enjoin and restrain the de- 
fendants from building their mill-dam any higher than it now 
is.” The court found that ‘‘ if said defendants’ mill-dam were 
completed and finished, great injury would be done to plain- 
tiffs’ machinery.”’ The court, by its final decree, enjoined and 
restrained defendants ‘‘ from completing the said mill-dam, or 
so raise the same above a point, the level of which would be 
less than twelve inches below the bottom of said plaintiffs’ 
mill wheel.” 


Gardenhire, for appellants. 


I. The petition does not state facts sufficient to constitute a 
eause of action at most for any thing more than the damages, 
and they were diselaimed by amended petition. This objection 
is never waived. Welton & Edwards v. Martin, 7 Mo. 307, is 
@ case precisely in point, and decisive of this. The sole object 
in that case seems to have been an injunction ; such object 
alone is still more apparent in this, for respondents, when they 
got this injunction, amended their petition disclaiming all dam- 
age. The petition shows no special facts which entitle the re- 
spondents to this extraordinary remedy. (Ranken v. Char- 
less, 19 Mo. 490 ; 2 Story’s Eq. § 959, b.) 

II. The finding of the court did not warrant a perpetual in- 
junction. It does not show the erection or raising of any dam, 
stoppage or obstruetion across any stream ; or any nuisance to 
any mill, machinery or dam authorized by the order of any 
court ; or which mill was above or below; or on what stream ; or 
which was erected first ; or that there were any mills at all ; 
but only ‘‘ that if the said defendants’ mill-dam was completed 
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and finished great injury would be done to plaintiffs’? machine- 
ry.” It is not even found that defendants were about to com- 
plete their dam. (R. C. 1845, p. 747, § 25.) 


F. P. Wright, for respondent. 


I. The cause was tried by the court, and if the defendants 
had denied the correctness of the finding of any of the facts 
proved, he should have applied to the court for a review, and 
specified the fact which he supposed the court had erroneously 
found ; or if they desired a review of any matter of law, they 
should have made a case and brought the alleged error to the 
attention of the court. This they failed to do. (Bates v. 
Bower, 17 Mo. 550; Practice Act, art. 5, § 3; Reymond & 
Kendall v. Edgar & Walsh, 19 Mo. 32.) 

If. The finding of the court was sufficient to sustain the 
judgment. 

Ill. The motion in arrest was properly overruled. 

IV. The court had jurisdiction and authority as a court of 
chancery to make the decree. (R. C. 1845, tit. Mill and 
Mill-dams, § 25, 26; 2 Waterman’s Eden on Injunctions, 
259, 261, 265; The Mohawk & Hudson Railroad Co. v. 
Archer et al. 6 Paige’s Ch. 83; City of Georgetown v. The 
Alexandria Canal Co. 12 Pet. 91; Corning et al. v. Lewern, 
6 Johns. Ch. 489; 2 Story’s Eq. Juris. § 924; The Attorney 
General v. Michel, 16 Vesey, 338; Crowder v. Tukler, 19 
Vesey, 616.) Section 25 of the Revised Code is a new provi- 
sion and was not in the statute of 1835. 


Scort, Judge, delivered the opinion of the court. 


The objection, that the complainants are not the proprietors 
of the land on which they have built their mill, has no force in 
it. They claim by purchase, and show their deed from the 
former reputed owner, who, it is alleged, is under some dis- 
ability which renders her conveyance inoperative. These de- 
fendants can not be permitted to come in and force the com- 
plainants to litigate their title with them, when the supposed 
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owner of the title is passive and makes no claim. The com- 
plainants had such confidence in their title as induced them to 
erect the machinery of whose injury they complain. As they 
have expended money on the faith of their title, making costly 
improvements, and as there is no adverse claimant asserting his 
rights, it is nothing but reasonable that they should be pro- 
tected from the acts of others injurious to their interests. The 
law requires that he who asks leave to build a dam under its 
provisions should be the proprietor of the land on which it is to 
be built. But that requirement does not authorize persons to 
mouse about for flaws in a man’s title and compel him to liti- 
gate with them his rights. The law never contemplates that 
the courts, on every application for a writ of ad guod dam- 
num, should try an ejectment, and that, too, in the absence of 
one of the parties. If the person desirous to build the mill has 
a title on which he is willing to risk his money, and there is no 
adverse claimant asserting his right to the mill seat, the law 
would seem to be satisfied. 

This case does not come within the 25th section of the act 
concerning mills. The defendants had never obtained any 
leave to erect a dam on the mill stream. Then, according to 
the 26th section of the said act, their dam, stoppages and ob- 
structions, not being made according to law, were public nuisan- 
ces, and might be dealt with accordingly. The 25th section 
was designed to reach those cases in which a mill and dam, 
erected in pursuance to law, was injured by a dam subsequently 
built, likewise under the provisions of the statute. They are 
not made nuisances, and the law, only in the event of their 
operating to the injury of others, authorizes a court of chan- 
chery to have them abated. Such being the state of the law, 
under the circumstances of this case we are not disposed to in- 
terfere. We are not affected by the argument that, if the law 
would allow an injunction in cases of an erection authorized by 
law, a multo fortiort it would in case of one not authorized. 
The difference is, the law makes one a public nuisance, and it 
may be destroyed, while the other is not so. The plaintiffs have 
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ample remedies without the extraordinary one by injunction. 
They may sue for damages, and if they are successful may 
then have an injunction, if it is necessary. They may set in 
motion a criminal proceeding to abate this nuisance. 

It is strange that the idea of making an issue—a single issue, 
and not a great many, as they sometimes do for no other pur- 
pose than to create confusion—did not occur to the parties. A 
great number of witnesses, much greater than testified for the 
plaintiff, asserted that the dam of the defendants caused no in- 
jury whatever to the plaintiffs’ mill. The principal witness for 
the plaintiffs, and one mostly confided in, it would seem, as an 
expert, testified that there was a current of water below Arnold’s 
( plaintiffs’) mill for two hundred yards. The backwater from 
Klepper & Galbreath’s (defendants) mill did not come nearer 
than two hundred yards of plaintiffs’ mill. 

A court of chancery should be well satisfied of the existence 
of a nuisance before it interferes by injunction. The old law, 
in case of injuries like the present, never permitted an interfer- 
ence until after the establishment of the plaintiffs’ right by a 
recovery of damages in a court of law. An innocent party 
may be ruined by the exercise of such a power. He may have 
vested all his estate in an enterprise which he was persuaded 
would not injure another. The public interest is promoted by 
competition among the owners of useful machinery. The law 
encourages such competition, and a captiousness, dictated by a 
fear of it, is entitled to no countenance in the courts of jus- 
tice. A monopolizing spirit may see wrongs not perceptible to 
the disinterested. 

There is no warrant in the statute for an injunction in this 
case. Although a private injury resulting from a public nui- 
sance may be checked by an injunction, yet it is not done until 
the party complaining has established his right to redress by an 
action at law. The 25th section of the act concerning mills 
and mill-dams being out of this case, the principle asserted in 
the case of Welton & Edwards v. Martin, 7 Mo. 307, is ap- 
plicable. The judgment will be reversed and the bill dismissed ; 
the other judges concurring. 
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Driton, Defendant in Error, v. Wison, Plaintiff in Error. 


1, An offer to pay money by way of compromise is no evidence of indebted- 
ness on the part of him making the offer. 

2. Where husband and wife, after their marriage, abandon the possession of 
premises occupied by the wife previous to her marriage free of rent, and 
upon which she had a growing crop at the time of her marriage, and, after 
such abandonment of the premises and crop, the husband converts to his 


own use the crop, he will not thereby. be rendered liable for the rent of 
the premises, 


Error to Osage Circuit Court. 


This action was originally commenced before a justice of the 
peace. Judgment having been rendered for plaintiff, an appeal 
was taken to the Circuit Court. It appéared in evidence at the 
trial that the wife of defendant, Wilson, previous to her mar- 
riage, was in possession of, and cultivated a piece of ground 
belonging to Dillon; that she paid no rent to said Dillon for 
said premises ; that she sowed a field of wheat upon said prem- 
ises, and intermarried with defendant (Wilson) before said 
wheat was ready for harvesting. Wilson cut and appropriated 
the wheat when ripe. It also appeared that while Wilson was 
cutting the wheat, he told Dillon that he would pay him a dol- 
lar per acre to settle the matter. It does not appear that this 
offer was accepted. The court, on its own motion, gave the 
following instruction: *‘ Though Dillon may have contracted 
with the defendant’s wife, before her marriage with the defen- 
dant, that she should occupy the premises free from rent upon 
the condition that she should remain on the premises and take 
care of them, yet if the defendant married Mrs. Page, and they 
abandoned the care of the place, and her husband took and 
converted the growing crop to his own use, then they will find 
for the plaintiff (Dillon) the value of the rent of the ground 
cultivated, allowing the defendant a reasonable deduction for the 
time the premises may have been taken care of by his wife.” 
Defendant duly excepted. Other instructions were given and 
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refused. It is unnecessary to set them forth. The jury found 
for plaintiff. 

J. W. Morrow, for plaintiff in error. 

Parsons, for defendant in error. 


Scorr, Judge, delivered the opinion of the court. 


If the plaintiff relied for a recovery on a contract made by 
the wife of the defendant while she was single, then the wife 
was a necessary party to the suit. The offer of the defendant 
to pay rent was not binding on him, unless it was accepted by 
the plaintiff ; and an offer to pay money by way of compromise 
is no evidence of indebtedness on the part of him making the 
offer. If, after her marriage, Mrs. Wilson and her husband 
abandoned the premises and the crop also, then the defendant 
Wilson had no right afterwards to take the crop; and if he 
did, he is liable for the value of it in damages. Mrs. Wil- 
son’s marriage was no forfeiture of her lease or her crop ; and 
if afterwards she went and lived with her husband, that would 
not deprive her of her right to the crop. Such a construction 
of the contract would be unreasonable. The premises could 
have been protected without an actual residence upon them ; 
and though there is so much stress laid in the instructions upon 
her leaving the land, there is not a particle of evidence that 
the plaintiff sustained any the least damage by reason of her 
absence, unless he was injured by his own horses destroying her 
little crop. If alandlord should say to a widow, ‘‘ go upon my 
land, rent free, and take care of it,” and she should do so, and 
sow a crop, and when it was ripe, or nearly so, she should 
think proper to marry and go and live with her husband, would 
any thing be harder than to construe this a forfeiture of her 
rights under the permission to live upon the land? ‘The in- 
struction given by the court, at its own instance, was errone- 
ous, inasmuch as it directed the jury that Wilson was liable for 
the rent if he converted the wheat to his own use. According 
to the contract with Mrs. Wilson no rent was to be paid. If 
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Wilson and his wife had abandoned the crop, and given it up to 
Dillon, and Wilson afterwards took it, and converted it to his 
own use, he was liable in damages for the worth of the crop ; 
but on no ground would he thereby make himself liable for the 
rent of the premises. 

The instructions assume that Mrs. Wilson may have left 
Dillon’s land before harvest. The only evidence in the record 
in relation to that matter is, that defendant and Mrs. Wilson, 
after their marriage, left the plaintiff’s place some time after 
harvest. This is found at the close of Nauman’s testimony. 

We have not deemed it necessary to review the many in- 
structions that are found in the record, being of opinion that 
what has been said will be sufficient to determine this contro- 
versy in a future trial. 

The judgment will be reversed, and the cause remanded, with 
the concurrence of the other judges. 


——_+@e260+,——- 


Ray, Respondent, v. Davison, Appellant. 


i. Where the taker up of a mare as a stray acquires no right by such taking, 
he having no right under the stray law to take such mare up as a stray, a 
demand is not necessary to enable the owner to sue for her conversion. 


Appeal from Dallas Circuit Court. 


Gardenhire, for appellant. 


I. The evidence showed, and the instruction given by the 
court assumed, that the mare and colt had been faken up as 
strays. The taker up then became, in the first instance, law- 
fully possessed of the goods. (1 Chitty’s Plead. 157.) The 
original taking was not only lawful, but praiseworthy. (4 
Pick. 249.) Non-compliance with the statute only deprived 
the taker up of the right to defend the action. (Id.) A law- 
ful taking does not become unlawful ab initio by the mere de- 
termination of the right to detain. (15 Johns. 401.) 
Wright, for respondent. 
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Scorr, Judge, delivered the opinion of the court. 


After the defendant had abandoned all claim of right to the 
mare and colt in controversy derived from the stray law, we 
do not see on what ground he can insist that a demand should 
have been made. It is not shown that the first legal step was 
ever adopted towards taking up the mare; she being unbroke 
could not be taken up at the season of the year she was posted. 
So there is no pretence that she was ever lawfully in the pos- 
session of the taker up; there can then be no room for the 
application of the principle that a mere nonfeasance will not 
make one guilty of an abuse of authority in law a trespasser 
ab initéo. It does not appear that there ever was an authority 
for taking up the mare. The other judges concurring, the 
judgment will be affirmed. 


McNezEtEY, Respondent, v. Hunton, Appellant. 


1. Held, in a suit brought by A. against B. for wrongfully seizing and selling 
under an execution against C. certain horses alleged to have belonged to 
plaintiff as having been purchased for her by C. as her agent, that declara- 
tions made by C. in making the purchases to the effect that he was pur- 
chasing the horses for himself were admissible in evidence, together with 
evidence of the insolvency of C. at the time of said purchases, to show 
that the alleged agency was but a cloak to cover the fraud of C. 


Appeal from Benton Circuit Court. 


Wright, for respondent. 
Scort, Judge, delivered the opinion of the court. 


The witness Whitlow was properly directed not to answer 
the question put to him respecting what he had heard Burnes say, 
as it does not appear that any ground had been laid for such an 
inquiry in the previous examination of Burnes, who should first 
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have been asked the question whether he did not make the de- . 
claration that he was purchasing horses for the government 
agent. We do not see on what ground the court refused to 
let the witness Dozier answer the question whether one of the 
six horses was not purchased by Burnes on a credit, who gave 
his note for it, with Dozier as security. Surely it could not 
have been on the ground that it did not appear that the horse, 
about which the inquiry was made, was one of the three claimed 
by the plaintiff. As the plaintiff maintained on the one hand 
that Burnes was her agent, and as on the other this was denied, 
and it was insisted that she was a mere screen to hide the fraud 
of Burnes, she could not assume that the property was hers, 
arid that therefore the declarations of others should not affect 
her rights. This would be taking the matter in controversy 
for granted. The purchase of the whole number of horses, so 
far as the question of fraud was concerned, must be regarded 
as a single transaction, and whether Burnes was acting for the 
plaintiff in good faith, or was using her name in making his 
purchases as a cloak to his fraud, should have been submitted 
to the jury with all attending circumstances and declarations 
calculated to throw any light upon the questions. The decla- 
rations of Burnes, while acting as agent, were, as part of the 
res gestz, evidence against the plaintiff. In ferretting out 
fraud, great captiousness against evidence, on the ground of 
its irrelevancy merely, is a suspicious circumstance, and indu- 
ces the thought that such a spirit is manifested from a fear 
that the evidence may elicit the truth. If a suitor’s conduct 
has been fair, he will not dread an investigation of it. The 
pretence of saving the time of the court is but a weak apology 
for such a course, as it is well known that when this captious- 
ness is displayed more time is consumed in arguing questions 
of evidence than would be spent in hearing the matter alleged 
to be irrelevancy. If the evidence is merely irrelevant, it can 
not possibly do any harm to the party against whom it is offered. 
In relation to this subject, we refer to what was. said in the 
case of Lane v. Kingsbury, 11 Mo. 410. 
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We see no ground for refusing evidence as to the insolvency 
of Burnes at the time he was employed in purchasing the horses. 
Such evidence furnished proof of a motive for fraudulent con- 
duct on his part, and, with other circumstances, would have its 
weight. The defendant could surely have shown collusion be- 
tween the plaintiff and Burnes, and that the money used by him 
was his own. Those points were not raised, but they are now 
noticed, because, for other reasons, the judgment will be re- 
versed and the cause remanded for a new trial. 

For reasons before given, the evidence of the witness Mc- 
Donald should have been admitted. It relates to what was 
said and done by Burnes during his agency for the purchase 
of the horses. It was primary evidence, and there was no ne- 
cessity for laying any foundation for its admission. 

From what has been said, it will be seen that the testimony 
of other witnesses was properly excluded, because no previous 
foundation had been laid for contradicting the witness Burnes. 
After Burnes had ceased to act for the plaintiff, his declara- 
tions and conduct could not affect her rights. Judge Ryland 
concurring, reversed and remanded. 





Ausup, Plaintiff in Error, v. Ross & Mrronett, Defendants 
in Error. 


1, A qui tam action, under section 8 of the act regulating marriages, for join- 
ing in marriage a minor without the consent of his parent or guardian, will 
only lie against him who celebrates the marriage. 


Error to Polk Circuit Court. 


The facts sufficiently appear in the opinion of the court. 
Wright, for defendant in error. 


I. The act of performing the marriage ceremony, or joining 
in marriage, is the offence on which the penalty of the statute 
is inflicted. (Hill v. Williams, 14 Serg. & R. 287.) The 
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statute inflicts the penalty upon the person alone who joins the 
minor in marriage. It can not, by any implication, be extended 
to those who may confederate and advise the act. 

II. Even if Mitchell is in any way liable, he can not be sued 
jointly with the other defendant. (1 Chitty’s Pl. 98; Van 
Santvord’s Pl. 111; Barnard v. Gosttling, 4 Bos. & Pul. 
245.) 

Tif. Plaintiff has no cause of action whatever against Mitch- 
ell. The statute gives hime none, and by the common law 
no action will lie in behalf of a parent for procuring the mar- 
riage of an infant child without the parent’s consent. (Jones 
& Gully v. Tevis, 4 Littell, 25.) 


Scott, Judge, delivered the opinion of the court. 


This was a guz ¢am action, instituted by ‘Alsup, the plaintiff, 
to recover the penalty given by the statute regulating marriages 
for joining in the bonds of matrimony minors without the con- 
sent of their parents or guardians. The defendant Mitchell 
was charged with having confederated with Ross, the minister, 
and with having, by his direction and advice, procured the cele- 
bration of the marriage by the said Ross. There was a de- 
murrer to the petition, which was sustained as to Mitchell, and 
overruled as to Ross. The plaintiff thereupon took a non-suit, 
and after an unsuccessful motion to set it aside, sued out this 
writ of error. 

Without entering into the question as to the regularity of the 
proceeding, it is obvious that on the merits this non-suit must 
be confirmed. Penal statutes must be construed strictly. The 
penalty was only given against him who celebrates the marriage. 
There is nothing said about aiders or advisers. The statute 
alone giving a foundation for the proceeding, it can not be 
made to affect any but those comprehended within its terms. 
The other judges concurring, the judgment will be affirmed. 
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PrERY, Defendant in Error, v. Moore, Plaintiff in Error. 


1. A. instituted a suit against B. to recover money paid by him as a security 
for said B. upon a promissory note executed by them jointly. <A. after- 
wards instituted a suit against C., charging in his petition that at the time 
of the execution of said promissory note C. was a secret partner of B., 
and praying that the two suits might be consolidated. C. answered deny- 
ing the alleged partnership. The court consolidated the two suits against 
the objection of C. Held, 1st, that this consolidation was irregular ; 2d, 
that depositions taken in the suit against B. alone, and of the taking of 
which C. had no notice, were inadmissible in evidence against C. 


Error to Kansas City Court of Common Pleas. 


The facts sufficiently appear in the opinion of the court. 
Hovey, for plaintiff in error. 


I. The court below had no power to consolidate the two ac- 
tions, because the issues tendered to the two defendants were 
entirely different. (R. C. 1845, p. 825, § 21.) 

II. The permission of the court below to Peery to read in 
evidence the depositions of Stephenson, Boothe and Wheeler, 
was erroneous, because no notice was given to Moore, and they 
were not taken in any cause in which Moore was at the time a 
party. (R. C. 1845, p. 417, § 6; p. 419, § 20.) 

II{. The instructions given to the jury, at the instance of 
Peery, on the subject of partnership, were not the law of this 
case. They are predicated upon the assumption that Moore’s 
being a partner of Randolph at the date of the note was all 
that was necessary to make Moore liable to Peery ; and this as- 
sumption is false. (Story on Partnership, § 134, 186 ; Ash- 
bury v. Flesher, 11 Mo. 610.) 

IV. The doctrine of substituting the security for the payee 
of a note only applies where the payee has by law a lien (as 
vendor’s lien), or has taken a lien (as a mortgage or judg- 
ment or pledge) to secure the payment as against the principal. 
(Crump. v. McMurtry, 8 Mo. 408.) 

V. The evidence carries the supposed partnership back only: 
19—VoL. XXIV. 
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to the date of the note, and not to the time of the purchase of 
the lumber. The law presumes a continuance of a partnership, 
but not its commencement. Ross, the payee, might have had 
his action against both Randolph and Moore for the value of 
lumber, if the partnership existed at the time of the purchase, 
but not upon the note. The security’s right of action arises 
out of the note alone, and not out of the consideration of it. 
(Story on Part. § 84, 186; Denton et al. v. Bodie, 5 Camp. 
493 ; Saville v. Robertson, 4 T. R. 720; R. C. 1845, tit. 
Security, § 5 & 6.) 

VI. The court ought to have given the instructions asked for 
by Moore. 

No appearance for defendant in error. 


Scott, Judge, delivered the opinion of the court. 


It would have been desirable had this court had some inti- 
mation of the rule or statute which in the judgment of the court 
below warranted this singular proceeding. We have never 
heard that because a plaintiff did not know, when he began his 
suit, that another ought to have been made co-defendant in an 
action for money paid, that afterwards, when he ascertained 
the fact that one was omitted who ought to have joined, that 
therefore, on filing a petition against him, he could have the two 
suits consolidated in one action. It was once thought that in 
such cases the original suit would have been dismissed, and a 
new action instituted against both the defendants, as it was 
not conceived that a plaintiff, by his allegation of the want of 
knowledge of a fact, could claim an advantage otherwise denied 
to him. As it is, the plaintiff, by the course in which he was 
indulged, has been led into errors which make it a matter of 
justice to the defendant that his judgment should be reversed ; 
so much better is it to follow the old beaten tract than the new 
modern courses in which alone some men imagine that justice 
can be found. 

The bill of exceptions states that the plaintiff offered to read 
in evidence depositions which had been taken in the case 
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against Randolph alone, and of the taking of which the defen- 
dant Moore had no notice. To this defendant Moore ex- 
cepted. The main point on the trial was whether Moore was 
a partner of Randolph. As that was the issue, we see no 
ground on which depositions, taken in a cause to which Moore 
was no party and of which he had no notice, could be read 
against him. In such cases, the rule as to the admissions of 
one partner being evidence against another, or notice to one 
being notice to another, has no application; for the very thing 
on trial is whether they were partners ; and until that was set- 
tled, the rule has no force as regards them. ‘The instruction 
given, to the effect that the jury would exclude from their con- 
sideration any thing that Randolph may have said about 
Moore being a partner of his unless Moore was present at the 
time, did not remove the difficulty. The depositions read 
against Moore not only contained the declarations of Randolph, 
but they also contained the evidence of witnesses who testified 
to the conduct of Moore, from which the jury might draw the 
inference that he was a partner of Randolph. 

The form of the security from which the liability of the de- 
fendant is alleged to have arisen indicated that the plaintiff 
was security for Randolph only. If Peery was bound for Ran- 
dolph alone, he had no recourse against Moore. Prima facie 
the debt was due by Randolph ; and, in order to make Moore 
liable, it was necessary to show that it was a debt due by the 
firm. The instructions therefore asked in relation to this sub- 
ject should have been given. 

Although in form, the petition having the promissory note by 
which the plaintiff was bound annexed to it, wears the appear- 
ance of a suit of which the note was the foundation ; yet, when 
the substance of the thing is regarded, it sufficiently appears 
that the action is really for money paid as surety, of which the 
production of the note and proof of its payment were evidence 
enough as against Randolph. We are however of the opinion 
that there is not weight enough in this objection te induce the 
interference of this court. 
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Although we regard this proceeding as having been very irre- 
gularly begun, we do not know but that the cause of justice 
will be most subserved and the interest of the defendant as well 
secured in this action, as by requiring the plaintiff to begin 
again; especially as this seems at last to be nothing but 
proceeding against Moore, he being the only responsible party. 
We deem it for the interest of Moore that a new action should 
not be required. Reversed and remanded ; the other judges 
concurring. 


TEMPLE e¢ a/., Appellants, v. Price et a/., Respondents. 


1. Where minors institute suit by their father as natural guardian, and seek 
thereby to have a new trustee appointed in the place of one to whom cer- 
tain slaves had been devised in trust for such minors on the ground of the 
failure to act ; held, although it did not appear from the petition that the 
father had given bond as guardian, that a demurrer on the ground that no 
guardian had been appointed according to law was improperly sustained. 

2. Nor would such a petition be multifarious for the reason that, in addition 
to the appointment of a new trustee, it also prayed that certain of the par- 
ties defendant, who were charged therein with having wrongfully appro- 
priated the hire and services of such slaves, might be ordered to account to 
the new trustee when appointed. 


“Appeal from Chariton Circuit Court. 


Demurrer to a petition. Plaintiffs, minor children of one 
Tabitha A. Temple, deceased, and grand-children of one Ange- 
lina Price, instituted suit by their father and natural guardian ; 
alleging that one Elizabeth Burton had devised certain slaves to 
one Newton Burton in trust for the children of the said Ange- 
lina Price, of whom the mother of plaintiffs was one; that said 
Newton Burton failed to take upon himself the discharge of the 
trust ; that one Alexander Price, one of the defendants, by the 
sufferance of the said N. Burton, the trustee, and of the exec- 
utor of the will of Elizabeth Burton, took said slaves into his 
possession ; and that he and his co-defendants or some of them 
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appropriated their hire and services. The plaintiffs pray that 
a new trustee be appointed to take charge of the said slaves ; 
and that defendants be required to pay over to such trustee, 
when appointed, the value of the hire and services of said slaves 
received by them, &c. 

The trustee, Newton, and others, the children and grand- 
children of Angelina Price, were made parties. Defendants 
demurred to this petition, end assigned for causes of demurrer, 
Ist, that the plaintiffs had no legal capacity to sue, and have 
had no guardian appointed according to law; 2d, that the peti- 
tion does not state facts sufficient to constitute a cause of ac- 
tion ; and the same is multifarious in this that the plaintiffs ask 
the appointment of a trustee and an account, when the parties 
are liable to the trustee only when appointed, and can not be 
required to account in this action. This demurrer was sus- 
tained. : 

Turner, for appellants. 


Scorr, Judge, delivered the opiniog.of the court. 


This suit was begun under the revised code of 1845. The 
first section of the act concerning guardians in that code makes 
the father the natural guardian of his child. The seventh sec- 
tion of the same act empowers all guardians and curators to 
prosecute and defend for the minors in all matters committed to 
the care of such guardians and curators respectively, without 
further admittance in the several courts of the state. Natural 
guardians have the care and custody of the education, estates 
and persons of their wards, they giving bond and accounting as 
other guardians. (Sec. 1.) The seventh section of the 2d 
article of the Practice Act of 1845 made the guardian or next 
friend of any infant who commenced or prosecuted a suit re- 
sponsible for the costs thereof. Now conceding that the natu- 
ral guardian should give bond before taking possession of his 
ward’s estate not derived from himself, yet there is nothing 
showing that such bond had not been given. Moreover, the 
object of the suit is not to obtain possession by a natural guar- 
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ment of a trustee who might manage it. 


had nothing more. 


reversed, and the cause remanded. 





eation and adoption may be by parol. 


We see no force in the objection of multifariousness. 
trustee is appointed, the present constructive trustee must ac- 
count to him or some other party for the rents and profits he 
has received from the estate. We see no useful or just end to 
be obtained by another suit after this is ended. If the present 
acting trustee has abused his trust, why should he not be re- 
quired to hand over the trust fund, together with its rents and 
profits, to those who may be entitled to them in one suit ? 

There is nothing that we can see in the objection that there is 
@ misjoinder of parties: all the parties to the suit have a direct 
interest in it. The other judges concurring, the judgment is 


Error to Howard Circuit Court. 


dian of his ward’s estate. So far from it, it seeks the appoint- 
But under our libe- 
ral practice in respect to parties, it does seem that it would 
have better comported with justice that the guardian should 
have been permitted to file a bond as guardian after the 
objection was taken. The defendants would have been in no 
worse condition than before. They already had the personal 
liability of the guardian, and had the guardian executed a bond 
for the management of his ward’s estate, they would then have 


If a 


Gwinn, Defendant in Error, v. Rooxer, Plaintiff in Error. 


1. A bond executed by a partner, though executed in the name of the part- 
nership and for a partnership debt, will not bind his co-partner. 
partner may however assent to the execution of such bond previously to 
its execution, or may ratify and adopt it afterwards ; such assent or ratiff- 


Such co- 


Allen Gwinn seeks in the present proceeding to recover of 
Rooker the amount paid by him as security upon certain sealed 
notes, executed in the name of the firm of H. Gwinn & Co., 
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which firm was composed of said Rooker and H. Gwinn. These 
sealed notes or bonds were executed by H. Gwinn, in the name 
of the firm, for a partnership debt. A. Gwinn signed these 
bonds as security. There was evidence tending to show the 
assent of Rooker to their execution, and of his ratification and 
adoption of the same. ‘The facts sufficiently appear in the 
opinion of the court. 


Davis, for plaintiff in error. 


I. The bonds were no evidence from which the jury could 
find that Allen Gwinn was the security of Rooker. (See 1 
American Lea. Cas. 447; 2 B. Mon. 244; Fletcher v. Van- 
zant, 1 Mo. 189.) 

II. The record shows clearly that the partnership was dis- 
solved two years before the execution of the bonds offered in 
evidence. (Sto. on Part. § 280.) After a dissolution, one 
partner can not even renew an outstanding note of the firm in 
the name of the firm. (Lany v. Story, 10 Mo. 636.) 


Gardenhire, for defendant in error. 


I. The general principle that a partner can not enter into 
agreements under seal, has received this important qualifica- 
tion, that where a seal is not essential to the nature of the con- 
tract, and will not change the liability, the addition of a seal 
will not vitiate it; and where an act is done which one part- 
ner may do without-deed, it is not less effectual that it is 
done by deed. (1 Amer. Lead. Cases, 297, note; 4 McCord, 
519, 537 ; 5 Watts, 22; 4 Mason, 207, 231; 6 Watt & Serg. 
301, 311; 5 Hill’s Rep. 163; 1 Metc. 515; T id. 244, 
248 ; 8 Leigh, 416; 6 Grattan, 197; 2 Stewart, 280.) 

II. A partner may bind his co-partner by an agreement un- 
der seal in the name of the firm, provided the copartner assent 
to the contract previously to its execution, or afterwards rati- 
fies and adopts it, and this assent and adoption may be by 
parol, and may be implied from the conduct of the other 
partner. 
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Scott, Judge, delivered the opinion of the court. 


The pleadings in this case do not raise the question how far 
a court of equity will go in giving relief in the case of a bond 
executed by one partner in the name of the firm for a partner- 
ship debt, on the ground that both parties were under a mistake 
as to the legal effect of the execution of the bond and its oper- 
ation to discharge all but the individual partner who sealed it. 
The cases of Sale v. Dishman’s Exec’r, 3 Leigh, 544, and Mc- 
Naughton v. Partridge, 11 Ohio, 226, maintain that courts of 
equity will grant relief under such circumstances. Somewhat 
analagous is the case of Hunt v. Rousmanier,'8 Wheat. 211, 
where an instrument was reformed, so as to carry into effect the 
intention of the parties, on the ground of a ‘‘ mistake in fact 
arising from the ignorance of the draftsman.” 

Under our law, where seals are made by a mere scrawl, the 
rule that partner can not bind the firm by a sealed instrument, 
executed in the partnership name, is productive of no advan- 
tage, and frequently leads to great injustice. In practice, it 
always operates against the intent of the parties, and the mia- 
step is scarcely ever discovered until the instrument is about to 
be put in suit. The inconvenience has been felt, and has pro- 
duced a relaxation of the rigor of the ancient rule, which main- 
tained that one partner could not bind the other by deed unless 
specially authorized thereto by instrument under seal, and that 
a subsequent acknowledgment would not cure the defect. It 
being now settled, says a modern author, after a thorough in- 
vestigation of the cases, taat a partner may bind his co- partner 
by an agreement under seal in the name of the firm, provided 
the copartner assents to the contract previously to its execu- 
tion, or afterwards ratifies and adopts; and this assent or 
adoption may be by parol, and that it need not be express or 
special, but may be implied from the conduct of the other part- 
ner, or the course of dealing by the firm. (Amer. Lead. 
Cas. vol. 1, p. 297.) Judge Story, speaking on the same sub- 
ject, says, ‘‘ that the American courts have in this view strong- 
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ly inclined to repudiate it in all cases where an express or im- 
plied authority or confirmation could be justly established, 
not under seal, whether it be verbal or in writing, or circum- 
stantial.” (Story on Part. § 121.) The case of Bentzen v. 
Zierlein, 4 Mo. 417, decides nothing more than that a bond, 
executed by one member of a firm, is the deed of him only who 
executes it. Indeed it has been held in some of the states that, 
as a bond is not an extinguishment of a simple contract, unless, 
where it is so intended, a sealed instrnment made to secure a 
simple contract debt by one partner in the partnership name, 
will not discharge the firm, because it is apparent on the face 
of the instrument that it was not intended to accept the liabi- 
lity of a single partner in lieu of the firm, and consequently 
that the firm may be sued upon the original simple contract. 
(1 B. Mon. 199; 12 N. H. 285; Amer. Lead. Cases, 1 vol. 
298.) This doctrine, however, is supposed to be founded on 
a misconception of the extent to which intention can affect the 
principle of extinguishment. (Ib.) 

The court properly refused the second instruction askéd by 
the plaintiff, Rooker, in relation to the acts which caused a dis- 
solution of the partnership. Story, in his work on Partnership, 
§ 825, says, ‘* notwithstanding the dissolution of the partner- 
ship, there still remain certain rights, duties, powers, authori- 
ties and relations between them, which the law recognizes and 
supports because they are or may be indispensable to the com- 
plete arrangement and final settlement of the affairs of the 
partnership ; and therefore, in a qualified and limited sense, 
the partnership may be said, for those purposes, to continue 
between the parties until such arrangement and settlement take 
place.” If, notwithstanding the dissolution of the partnership, 
some of the duties and powers of a partner remain to him as 
such in winding up its concerns, it was competent for Rooker to 
recognize and adopt the acts of Harrison Gwinn, performed in 
the settlement of the business of the firm. This seems to be 
the view taken by the court, resting our opinion on the first in- 
struction given for the defendant, A. Gwinn. It was not con- 
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troverted that, if the partnership liability was unextinguished, 
and that if it was satisfied by A. Gwinn, he not being reimburs- 
ed, but that he was entitled to recover the amount paid by him 
from the plaintiff, Rooker. It is not material as to whom the 
agent of Fassett looked in taking security for his debt ; but the 
question is, to whom did A. Gwinn look in becoming security ? 
If he looked to the firm for indemnity, and the act of H. 
Gwinn was ratified or adopted by his partner Rooker, then it 
is clear that A. Gwinn should be indemnified by the firm. 

If the case had rested on the part of A. Gwinn, the defen- 
dant, after the first instruction given at his instance, as the 
fact of the ratification of H. Gwinn’s act by Rooker was fairly 
put to the jury, there would have been no difficulty in affirming 
the judgment. There is ample authority to warrant it when 
placed on that ground. But we are at a loss to conceive the 
ground on which the 4th instruction given for A. Gwinn is 
. based. That instruction directs the jury that, ‘‘ although the 
partners may have sold out their goods at Bluffport, and moved 
awa before the execution of the notes under seal, signed by 
Allen Gwinn, yet if there was, in fact, no dissolution of the 
partnership, Harrison Gwinn had the right to bind his partner 
by the execution of the notes under seal signed by Allen 
Gwinn for the purpose of securing a debt due from the part- 
nership.”? This instruction could not have been intended to 
convey the idea that a member of a firm, by a bond executed 
in the name of the firm, can bind the firm by such an instru- 
ment. If it did, it was clearly against the law. Could it have 
been founded in the conception that the fact of the ratification 
of H. Gwinn’s act by Rooker was so well established that the 
evidence of it might be taken from the jury, and it assumed as 
true by the court? If so, it was manifestly erroneous. Or 
was it conceived in accordance with the view of some courts, to 
which allusion has been made, that, as it was apparent on the 
face of the bonds that it was intended that the partnership 
should still be bound, the act of one partner did not extinguish 
the liability of the firm, and consequently the partners might 
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have been sued on their original simple contract? If such was 
the object of the instruction, it has no support in the doctrine 
to which reference has been made. That doctrine stands on 
the principle that one partner, by a sealed instrument, can not 
bind the firm ; that it is only the deed of him who executes it, 
though signed in the partnership name. Whether the party 
would have any remedy, according to the view just above sta- 
ted, or whether, by proper averments in his answer, he would 
be entitled to any equitable relief, as some have thought, as is 
shown above, we will not now determine, as we do not deem it 
necessary, and as but two judges sit in this cause. 

It can not have escaped observation that the present case is 
unlike that of Settle & Bacon v. Davidson, 7 Mo. 604. If the 
bonds purporting to have been executed by Harrison Gwinn & 
Co. had been signed by Harrison Gwinn in his own name alone, 
the cases would have been parallel. We consider the cases to 
be different, and as standing on different considerations. 

Judge Ryland concurzing, the judgment will be reversed, and 
the cause remanded ; Judge Leonard not sitting. 


Cuarpy ef al., Appellants, v. Rrcnarpson, Respondent. 


1. Where a deed executed and attested in the state of Tennessee, the grantor 
and the attesting witnesses residing there at the same time, is offered in evi- 
dence in the courts of this state, its execution may be proved by proof of 
the handwriting of the grantor. It will be presumed that the subscribing 
witnesses are out of the jurisdiction of the courts of this state. 

2. A copy of the record in the state of Tennessee of such deed is inadmissi- 
ble in evidence in the courts of this state, unless it appear that such copies 
are evidence by the laws of Tennessee. 


Appeal from Hickory Circuit Court. 


The facts sufficiently appear in the opinion of the court. 
F. P. Wright, for appellants. 
I. The court erred in rejecting evidence of the handwriting 
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and signature of the grantor in the deed of gift. (Valentine 
v. Piper, 22 Pick. 85 ; Morgan v. Curteneas, 4 McLean, 866 ; 
Clark v. Sanderson, 3 Binn. 192; Woodman v. Segar, 25 
Maine, 90. ) 

Il. A copy properly authenticated of .a deed which has been 
admitted to record in another state is admissible in evidence in 
this state. (Strode v. Churchill, 2 Litt. 75; Rochester v. 
Toler, 4 Bibb, 106; Maria (of color) v. Atterberry, 9 Mo. 
372; 5 Martin, 775.) 


Gardenhire, for respondent. 


]. Evidence of Clardy’s signature was not admissible. Pro- 
per diligence in searching for the subscribing witnesses was not 
shown. The degree required is the same as that required in the 
search for a lost paper. (1 Greenl. Ev. § 576.) The parol 
evidence offered only showed, what the instrument showed on its 
face, that Clardy once resided in Tennessee. That was not the 
question ; the residence of the subscribing witnesses was what 
the court wanted to know. Appellant proposed to show this 
simply by showing where the grantor resided prior to the execu- 
tion of the instrument. 

II. The certificates on the instrument did not make it admis- 
sible. It was not shown that the laws of Tennessee required 
it to be recorded. It may be presumed that the common law 
rules are the same there as here, but not that the statute laws 
are the same. 

Ill. The same objections apply to the copy of the original. 


Scorr, Judge, delivered the opinion of the court. 


We are of the opinion that the court improperly rejected the 
evidence offered in relation to the execution of the deed by the 
plaintiffs. In the case of Valentine v. Piper, 22 Pick. 85, it 
was held that, where the attesting witnesses to a deed are not 
within the jurisdiction of the court, it may be proved by evidence 
of the handwriting of the party by whom it was executed. In 
the case of Clarke v. Courtney, 5 Pet. 319, the Supreme Court. 
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of the United States says, that if, upon due search and inquiry, 
no one can be found who can prove the handwriting of the 
subscribing witness to a deed, no doubt resort may then be had 
to proof of the handwriting of the party who executed the in- 
strument. The evidence was amply sufficient to show that the 
deed in question was executed in the state of Tennessee, and 
that the parties thereto were residents of that state. They 
were then beyond the jurisdiction of this court. The subscrib- 
ing witnesses having been shown to be non-residents when they 
attested the execution of the deed, the court will presume that 
they remained non-residents in the absence of all proof to the 
contrary. Where then was the use of a search in order to find 
them? Would the law require the plaintiffs to go into every 
county of the state and institute a diligent inquiry in order to 
ascertain whether they might not possibly have left Tennessee 
and removed to Missouri. Inthe case of Clarke v. Sander- 
son, 3 Binn. 192, it was held that search made for the proof of 
the handwriting of the witness, where she last resided, but 
without effect, is enough to allow proof of the handwriting of 
the party. As the subscribing witnesses were out of the juris- 
diction of the court when they became such, and as the law 
presumed that they continued so, it would have been a vain and 
nugatory thing to have made asearch for them. Consequently 
the plaintiffs were entitled to resort to proof of the handwrit- 
ing of the party executing the instrument. The regular mode 
of proving the execution of a writing, attested by a subscribing 
witness, is to produce the witness himself ; if he can not be had, 
then resort must be made to proof of his handwriting; if that 
can not be obtained, then recourse must be had to proof of the 
handwriting of the maker or his acknowledgment—for the de- 
clarations of the maker may be resorted to, to prove the instru- 
ment, wherever you are permitted to resort to his handwriting. 

It may be remarked, in relation to the copy of the record of 
the deed made in Tennessee, that it does not appear from any 
thing before us that there was any law in Tennessee which made 
such copies evidence. After our statute of conveyances in re- 
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lation to lands was passed, by which they were required to be 
recorded, it was held that copies of the record were not evidence 
of the execution of the deed without the warrant of the statute 
making them such. (Miller v. Wells, 5 Mo. 6.) The act of 
27th March, 1804, passed by Congress in relation to this sub- 
ject, and under which the copy must be read, (if it is read at 
all,) enacts that copies of such records shall only have the 
force and effect in a sister state that they had in the state 
where they were made. If, by our law, such copies of our re- 
cords would not be evidence in our own courts, like records 
from our sister states of course could not be evidence here. 
The cases cited on this subject were in relation to records au- 
thenticated under the act of May, 1790, which were judicial 
records, which are unlike the records under the act of 1804. 

The other judges concurring, the judgment will be reversed, 
and the cause remanded. 


Water ef al., Plaintiffs in Error, v. Lixens et al., Defen- 
dants in Error. 


1. The fact that the damages caused by laying out a road under the act of 
March 3, 1851, (Sess. Acts, 1851, p. 274,) may not have been assessed by 
the commissioners appointed under said act to locate said road, will not 
entitle the owner of the land through which said road passes to treat as 
trespassers those who, under the order of the county court and for the pur- 
pose of completing said road, enter and cut timber upon the line of the 
road as located. 

2. Quere, whether an appeal will lie from the proceedings of the county 
court under the said act. 


Error to Henry Circuit Court. 


This was an action to recover damages for an entry upon 
and the cutting of timber upon the land of plaintiffs. Defen- 
dants justify the entry and cutting of timber—Likens, one of 
defendants, alleging that he made the entry as a road overseer 
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under the order of the county court of Henry county,—Freeman, 
the other defendant, setting forth in his answer that he was 
one of the hands allotted to open the road, and that in cutting 
the timber he acted under the direction of the overseer. 

The court instructed the jury as follows: ‘1. The court 
instructs the jury that if they believe from the evidence that the 
road in controversy ran over the land of plaintiffs in the peti- 
tion mentioned, and that plaintiffs did not consent thereto, and 
that no assessment of damages was made by the commissioners 
to plaintiffs for the said road running over their land, said road 
is null and void as to plaintiffs ; and if the jury further believe 
that defendant Likens was a party and signed said original 
petition, and aided and assisted in procuring the location of said 
road over plaintiffs’ land, and knew that the damage had not 
been assessed, he can not justify under the order appointing 
him overseer, and the jury must find for the plaintiffs as to de- 
fendant Likens ; and if the jury further believe that defendant 
Freeman aided and assisted in the procuring the said road to be 
located on plaintiffs’ land otherwise than as a justice of the 
county court, the appointment of Likens as overseer, and his 
working as a hand on said road under said overseer, is no pro- 
tection to him; if he knew that such damages had not been as- 
sessed, they must find for plaintiffs against Freeman. 2. If 
they further believe from the evidence that said road, as peti- 
tioned for, was to start at the north-west corner of Tutt’s farm 
and thence to run by W. Davis, thence by Gilliam’s farm, 
thence to Carpenter’s, and they further find that said road as 
located did not touch Gilliam’s farm, one of the intermediate 
points designated in said petition, and that defendants knew it, 
but said road missed the same one quarter or one half a mile; 
that not running by said intermediate point renders the whole 
of said road null and void, and they must find for plaintiff. 
If the jury shall believe from the evidence that defendant Li- 
kens, although acting as overseer, did himself, or others by 
his direction, cut the timber mentioned in said plaintiffs’ petition 
off the line of the road as marked out by the commissioners, 
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they must find a verdict against defendant Likens. 3. If the 
jury shall believe from the evidence that defendant Freeman, 
acting under the direction of Likens as overseer, did himself, 
or that others by his assent or direction, cut the timber of plain- 
tiffs, and that Freeman knew that he was cutting out the road 
off the line established by the commissioners, they must find a 
verdict against the defendant Freeman. 4. The court in- 
structs the jury that the road should be cut on the line estab- 
lished by the commissioners, and that the blazed trees are to be 
the centre of the road, and that the road should be cut out not 
over thirty feet wide; and that if the road was not so cut out 
through plaintiffs’ timber, it is not on the line established by 
the commissioners.” 

The following instructions asked in behalf of defendants were 
also given to the jury: ‘‘ 5. If the jury should believe from the 
evidence that the defendants did not know that the commission- 
ers had not run the road to the points mentioned in the petition 
therefor, and did not know that plaintiffs’ damages had not been 
assessed by the commissioners, they must find a verdict for de- 
fendants, unless they shall believe that they cut or had cut tim- 
ber on plaintiffs’ land outside of the line of said road as estab- 
lished by the commissioners. 6. If the jury shall believe from 
the evidence that the commissioners located said road from the 
starting point, and to the other points specified in the petition 
therefor, and took into consideration and did assess plaintiffs’ 
damages occasioned by the laying out said road through their 
land, and that Likens was appointed road overseer of road dis- 
trict No. 2 on said road, and he as such overseer, and Free- 
man as a hand under him, cut the timber on plaintiffs’ land, 
and did not cut any outside the line of said road, as located by 
the commissioners, they must find a verdict for the defendants. 
7. If the jury believe from the evidence that the defendant 
Levi Likens was appointed by the county court of Henry coun- 
ty, overseer of road district No. 2, on the road leading from A. 
M. Tutt’s farm, in the direction of Wilson D. Carpenter, and 
that said Likens had notice of said appointment, and in pursu- 
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ance of said order and notice did cut the timber mentioned in 
the petition, and cut no more than was necessary to open said 
road thirty feet wide, and cut no timber outside of the line on 
which said road was laid out by the commissioners, they will 
find a verdict in favor of said defendant Levi Likens, unless 
they shall believe from the evidence that the defendant Likens 
knew that the commissioners had not run the road to the points 
mentioned in the petition therefor, and did not know that plain- 
tiffs’ damages had not been assessed by the commissioners. 8. 
If the jury further believe that said defendant Freeman was a 
hand allotted by the county court of Henry county to assist in 
opening said road, and did assist as a hand said Likens, over- 
seer as aforesaid, in cutting the timber mentioned in the peti- 
tion, they will find in favor of defendant Freeman, unless they 
shall find that said Freeman himself, or others by his direction, 
cut timber outside of the road on the line on,which the said road 
was laid out by the commissioners ; and unless they shall be- 
lieve from the evidence that the defendant Freeman knew that 
the commissioners had not run the road to the points mentioned 
in the petition therefor, and did not know that plaintiffs’ dam- 
ages had not been assessed by the commissioners.” 
The jury found a verdict for defendants. 


Napton, for plaintiffs in error. 


I. The principal question is, whether a knowledge on the 
part of defendants of the facts assumed, that the road did not, 
as laid off, touch the intermediate points specified in the peti- 
tion for its establishment, and that no damage had been assess- 
ed to the plaintiffs by the commissioners, was necessary to make 
the defendants liable for the trespass. For the plaintiffs it is 
submitted that this was immaterial, and therefore the first and 
second instructions asked by them should have been given. 

II. The second instruction given for defendants leaves to the 
jury the construction of the commissioners’ report on the sub- 
ject of damages. This was a matter for the court to determine, 
and the instruction was therefore erroneous. 

III. No notice was given to the plaintiffs, and no jury sum- 
20—voL. XXIV. 
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moned to assess the damages, and the road was therefore a 
nullity as to them ; and whether the defendants knew this or not, 
does not affect their responsibility. 

IV. Under our statute, the commissioners are bound to allow 
a citizen, over whose land a road is run against his consent, 
the value of his land taken, and they can only consider the 
benefits he may derive from the road in determining the money 
estimate of the inconveniences to which it subjects him. Any 
other construction of the statute is at war with the state consti- 
tution. 

V. It is however immaterial how the court may determine 
this last point, since the plain and obvious interpretation of the 
commissioners’ report is, that they did not investigate the sub- 
ject of damages at all, and since no notice or summons was is- 
sued to the plaintiffs under the 13th section of the act of 1846, 
tit. Roads, &&., p, 963. 


F. P. Wright, for defendants in errror. 


Scott, Judge, delivered the opinion of the court. 


We shall take it for granted that the act of March 3, 1851, 
(Sess. Acts, p. 274,) entitled, ‘*‘ An act to provide for, and 
laying out roads and highways in the several counties of this 
state,”? furnishes the rule by which we are to be governed in 
this case, so far as the statutory regulations respecting roads 
are concerned. If there is any other statute on the subject we 
have not been enabled to find it, nor have we been referred to 
any other. This premise is made on account of the great num- 
ber of different laws for different counties then existing, which 
made it a matter of no little difficulty to ascertain what was the 
road law of many counties in the state. 

We concur in opinion with the counsel of the plaintiffs, that 
it is immaterial whether or not the defendants had notice that 
the road as laid off touched the intermediate points specified 
in the petition for its establishment, and that no damages had 
been assessed to the plaintiffs by the commissioners. But from 
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this concession we do not come to the conclusion that the pro- 
ceedings for opening the road were nullities, and that the de- 
fendants were trespassers. Hard would be the condition of 
road overseers and the hands compelled to work roads, if, at 
their peril, they were bound in all instances to see that the 
orders under which they are acting were regular and in con- 
formity to the constitution and laws. It is obvious that the 
rigid enforcement of such a doctrine would stop the opening 
and repairing of roads, and would operate as a repeal of the 
statute on that subject. The county court had jurisdiction of 
the subject matter, and it sufficiently appears that the plaintiffs 
had notice of its proceedings. Under these circumstances, if 
there was error or irregularity in the course pursued, the duty 
required of the plaintiffs was, that they should resort to the 
remedies afforded by the constitution and laws for relief. They 
being in court, and having notice such as the law required, 
ought to have adopted means to obtain redress for the wrong of 
which they complain. The statute, to which reference has been 
made as governing this subject, does not in express terms give 
the party wronged an appeal ; but we are not therefore prepared 
to say that an appeal would not lie. In the case of the County 
o£ Cooper v. Geyer, 19 Mo. 257, somewhat similar to this, an 
appeal was sustained. But if no appeal was given, we will 
not say that the party would be without redress. Resort might 
be had to other means, unless it was intended that there should 
be no review of the matter. 

Where there is jurisdiction over the subject, and notice to the 
party affected, we do not consider that the circumstance, that 
the matter of which complaint is made involves an infraction of 
the constitution, gives the party a remedy different from that 
to which he would have been entitled had the error or irregu- 
larity consisted in any other thing. If, in the progress of a 
cause, a constitutional question arises, or if the construction of 
the constitution is involved in it, the party against whom judg- 
ment is rendered can not controvert its correctness in an action 
of trespass against those who may be employed to carry it into 
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execution. He must obtain redress in the same way as if the 
error had been committed in reference to any other subject. 
This view of the case disposes of all the instructions about 
which there was any controversy. ~ 

It is an error to suppose that the plaintiffs were entitled to 
any notice under the 18th section of the act of 1845, concern- 
ing roads. By reference to the session acts of 1847, p. 127, 
it will be seen that the section referred to was repealed by an 
act approved 11th February, 1847. 

We have already said that the act of the 3d of Mareh, 1851, 
controlled this proceeding, and it sufficiently appears from the 
record that the plaintiffs had all the notice contemplated by that 
act. We do not intend to be concluded by any thing previously 
said in relation to the right of the plaintiffs to an appeal from 
the proceedings of the county court. Whether the act of 1851 
designed them to be final or not, we will not now determine. 
Whatever the meaning of the law may be, we do not consider 
that the plaintiffs were entitled to the redress they sought in 
this action. The other judges concurring, the judgment will 
be affirmed. 


Witson, Appellant, v. DrumriTe, Respondent. 
1. A mortgagee wrongfully disposed of the mortgaged premises; held, in a 
suit against him by the mortgagor, that the measure of damages was pro- 


perly assumed to be the value of the premises sold at the time of the sale, 
the circumstances of the case not calling for the exercise of any rigor. 


Appeal from Greene Circuit Court. 


J. M. Richardson, for appellant. 
Wright, for respondent. 


Scort, Judge, delivered the opinion of the court. 


When this case was formerly in this court (21 Mo. 325), it 
was settled that Vaughan, the purchaser, having paid a full 
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consideration, and having no notice of the equity of the plain- 
tiff, could not in any manner be affected by this proceeding. It 
therefore not being in the power of the court to restore the land 
to Wilson, the plaintiff, the question arises as to the time at 
which the value of the land conveyed away by Drumrite shall 
be estimated. Shall the purchase money he received from 
Vaughan with interest be the measure of his liability ; or shall 
he account for the value of the land as estimated at the begin- 
ning of the suit, or at the time of trial? The rule in relation to 
this subject seems to be, that every case will be governed by its 
own circumstances. In the matter of Hart v. Ten Eyck, 2 
Johns. Ch. 116, which was a case in which an administrator 
had fraudulently procured the sale of the real estate of an in- 
testate, the chancellor allowed the value, as estimated at the in- 
stitution of the suit, to be the measure of the damages; and, 
had it been necessary for the indemnity of those defrauded, he 
seems to have had no doubt but that the trustee might have 
been held liable for the value to be ascertained at the time of 
taking the account before the master. In cther cases, where a 
trustee has, in violation of his trust, invested the trast proper- 
ty or its proceeds in any other property, the cestuz gue trust 
has his option, either to held the substituted property liable to 
the original trust, or to hold the trustee himself personally lia- 
ble for the breach of trust. The option, in such cases, belongs 
to the cestuz gue trust alone, and is for his benefit, and not for 
the benefit of the trustee. (Oliver v. Peat, 3 How. 333.) In 
the case of Johnson v. Executors of Lewis, 2 Story’s Eq. 
157, it was said, the rule is, that if one come tortiously into 
the possession .of an estate he ought not to be spared, and 
ought to be charged to the extent of what it was capable of 
producing ; but if he enter rightfully, and can show what the 
actual income was, that will determine the extent of his liabili- 
ty. The same principle ought to apply when the party in pos- 
session believed that the right of property was in himself, and 
has been thrown off his guard by the belief that he was not lia- 
ble to account, and consequently kept no accounts. In the 
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case of Norman v. Cunningham, 5 Gratt. 64, by a divided 
court, the value of the land conveyed in breach of trust was 
estimated at the time of the sale of the property. In that case 
there was no bad faith in the trustee. (Hill on Trustees, 
767.) 

The circumstances of this case do not call for the exercise of 
any rigor towards the defendant. If there was any bad con- 
duct in the transaction, it was all on the part of the plaintiff, 
who, purehasing property at a reduced price and limited credit, 
failed to eomply with his engagements, thereby defeating the 
expectations of the defendant and depriving him of the advan- 
tages anticipated from the disposition of his property. More- 
over, Drumrite, at the time he sold the land, was entitled to a 
deeree in a court of equity to have it sold; and if in doing what 
equity would have done he has not injured the plaintiff (and 
there is no proof that he has), in justice the plaintiff is only 
entitled to have the land estimated at the time of sale, and that 
with interest would be the measure of his damages. 

As this is a case in which the costs were discretionary with 
the court, we, regarding the peculiar cireumstances attending 
it, do not consider that it would be proper to interfere with the 
exercise of that discretion. (Shields & Hickerson v. Bogliolo, 
7 Mo. 184.) Judgment affirmed ; the other judges concurring. 





Kent, Respondent, v. Rogers & Drton, Appellants. 


1. One of two joint defendants may plead by way of set-off a demand due 
him from the plaintiff. 


Appeal from Buchanan Court of Common Pleas. 


Loan, for appellants, cited Austin v. Feland, 8 Mo. 309 ; 
Whaley v. Cope, 4 Mo. 2388. 

Vories, for respondent. 

I. Mutual debts alone are subjects of set-off. A joint debt 
can not be set off against a separate debt ; nor a separate debt 
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against a joint debt. (Finney v. Turner, 10 Mo. 207; State, 
to use of Cowan, v. Modrel, 15 Mo. 421; Gorden v. Bourne, 
2 Johns. 155.) The case of Austin v. Feland is not in point, 
and if it were, the later cases overrule it. 


Scorr, Judge, delivered the opinion of the court. 


The only point in this case is, whether a set-off of a debt 
due Dillon, one of two joint defendants, can be pleaded against 
the demand of the plaintiff. The case of Austin v. Feland, 8 
Mo. 309, was decided on the authority of Whaley & Blackwell 
v. Cope, 4 Mo. 283. The case of Austin v. Feland, in its 
circumstances, is exactly like that now under consideration. 
The justice and great convenience of allowing a set-off under 
the circumstances are apparent, and the course is sanctioned 
by the authority of respectable courts. The case of Finney v. 
Turner, 10 Mo. 208, does not profess to overrule that of Aus- 
tin v. Feland, the justice of which commends itself to the sense 
of every one. If Dillon, the defendant, will use a debt due 
him individually as a set-off to a demand for which another is 
jointly liable with him, is any one affected but himself ? 

We do not see that the case of the State v. Modrell, 15 Mo. 
42, has any bearing on that now under consideration. Judge 
Ryland concurring, the judgment will be reversed, and the 
cause remanded. 


TRENT’s ADMINISTRATOR, Appellant, v. TRENT, Respondent. 


1. A petition to a probate court by an administrator for a sale of lands for 
the payment of debts should not be dismissed for want of an averment that 
the lands mentioned in the petition belonged to the intestate at the time of 
his death. 


Appeal from Chariton Circuit Court. 


This was a petition to the county court of Chariton county 
by the administrator: of the estate of Alexander Trent. The 
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petition (which was filed at the November term, 1852, of said 
court, ) sets forth that said Trent died intestate, not leaving any 
personal estate sufficient to pay the debts of his estate ; that in 
the lifetime of said Trent certain judgments (which are spe- 
cified)) were rendered against him on the 9th day of Septem- 
ber, 1843; that said judgments were duly allowed by said 
county court against his estate, November 7, 1851; that on the 
2d day of March, 1847, a certain other judgment was render- 
ed against said Trent, which was also allowed by said county 
court, November 7, 1851; that executions issued on said judg- 
ments first named, and were levied during the lifetime of said 
Trent on a certain tract of land ; that after the levy, and be- 
fore sale by the sheriff, said Trent died, and the sheriff returned 
the said executions with the facts endorsed thereon after the 
death of said Trent; that the said real estate is bound by the 
liens of said judgments and by the levy of said executions. 
The petitioner prayed the court ‘‘ to order the sale of said real 
estate, and all and any real estate belonging to said estate or 
on which said judgments or either of them are a lien, or so 
much of such real estate as will pay the debts of said estate.” 
This petition was accompanied with the following list of debts, 
endorsed on the petition, verified by the affidavit of the admin- 
istrator : ‘‘ List of debts due to and from the within estate and 
the real and personal estate administered. Debts due the es- 
tate—to-wit: one note due from James Dunn, for the sum of 
$900, dated January 17th, 1850. I know of no debts against 
the estate except those named within. I know of no real estate 
except that mentioned, and no personal property. No funds on 
hand.” 

One Thomas H. Trent appeared and moved to dismiss the 
petition. The motion was granted. An appeal was taken to 
the Circuit Court. In the Circuit Court said Trent also moved 
the court to dismiss the petition. This motion was sustained, 
and the action of the court in so sustaining the motion is the 
error complained of. This motion was made on the following 
grounds: ‘* The petition is for a sale of the land to satisfy 
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liens alleged to exist by virtue of certain judgments in said peti- 
tion mentioned, when it appears on the face of said petition 
that said judgments are not by law liens on said land as alleged 
in said petition. If said judgments were at any time liens on 
said land, it is shown in the petition that said liens had expired 
before the death of said Trent and before such application was 
made. Said petition does not show that said Trent, deceased, at 
any time, owned the land mentioned in the petition. Said petition 
does not show that said Trent was at the time of his death the 
owner of or interested in the land mentioned in said petition. 
Said petition does not show that said Trent was at the time of 
his death the owner of or interested in any land, so as to sub- 
ject such land to the lien of the executions or of the judgments 
mentioned in said petition. The county court has no power to 
subject land to the satisfaction of an execution unless the 
judgment on which the execution issues be a lien on such 
land. No authority is shown for issuing the execution on 
which the levy is alleged to have been made on the land men- 
tioned in the petition. On the contrary, it appears from the 
petition that the executions mentioned in the petition were un- 
lawfully issued, if issued at all. The pretended executions 
mentioned in the petition, if legally issued, constitute no lien 
which by law entitled them to any preference over other debts, 
or which by law authorized the county court specially to sell 
land to satisfy their liens. No sufficient cause is shown in such 
petition to authorize the sale of lands or to authorize the county 
court to order a sale of land.” 

J. B. Clark, C. W. Bell and Turner, for appellant. 

I. Although the petition does not give dates sufficiently to 
show whether the executions were issued in due time and con- 
tinued in force at the death of Trent, yet the court ought to 
presume that they were regularly and lawfully issued, levied 
and returned, if from the facts stated such may have been the 
case. The judgments may have been kept alive by the issuing 
and return of previous executions. (Bowman v. Potter, 1 
Mo. 518; Lindell v. Bento, 6 Mo. 861; Clemens v. Brown, 
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19 Mo. 709.) Bolton v. Lansdown, 21 Mo. 399, was decided 
under the act of 1849. 

II. The petition ought not to have been dismissed for want 
of more particularity in the statement of the facts on which the 
liens depended. 

III. Although the original judgment liens had expired, the 
‘issuing and levy of the executions, if regular, created a new 
lien. 

IV. It was unnecessary to allege that Trent was entitled to 
the land. The county court had no power to investigate the 
question of title. 

VY. Even if there was no lien, that was no cause for dismiss- 
ing the petition. The question as to the lien did not affect the 
right to sell. 


Abell & Stringfellow, for respondent. 


I. The petition shows no inventory; no list of debts. It 
does not show that the land asked to be sold belonged to de- 
ceased, or that he died seized or ever had title. In fact he had 
no title—never had any—did not die seized. 

II. The courts do not order sales of doubtful titles. 


Scott, Judge, delivered the opinion of the court. 


This was an application by an administrator to sell real estate 
for the payment of debts. We see no good reason for dismiss- 
ing the application. It was in conformity to law, and accom- 
panied by the necessary documents. The inventory was sworn 
to, and contained the information required for the action of 
the court. Although there was an allegation in the petition 
that the judgments and executions described therein were liens 
upon the land, and there was a prayer that the land might be 
sold for their satisfaction, yet if the court was of the opinion 
that the allegation was unsupported, the general object of the 
petition was not thereby affected. It still remained an appli- 
cation for the sale of real estate for the payment of debts, and 
the question of a lien could only be material in considering the 
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order in which the debts were to be paid. There being no 
other debits than those named in the petition, the proceeds of the 
sale must have been applied to their satisfaction, and the ques- 
_ tion of a lien could only have incidentally arisen among those 
entitled to them. 

It was objected to the petition that it did not show that the in- 
testate, at the time of his death, was owner of the land men- 
tioned in the petition. There is nothing in the statute which 
requires that any such averment should be made. The deed 
upon a sale by an administrator of real estate for the payment 
of debts only conveys to the purchaser all the right, title and 
interest which the intestate had in the same. 

This court has discountenanced the practice of selling real 
estate when the title is in such a condition as must produce a 
sacrifice, and when it can be made clear before the sale. Un- 
der such circumstances, the proceedings should be delayed until 
the title can be relieved from embarrassment. The condition of 
the title of the real estate involved in the present controversy 
affords no occasion for the exercise of this discretion. (Valle 
v. Bryan, 19 Mo. 423.) 

The question relative to the continuance of the lien of the 
execution on the land after the death of the debtor in the execu- 
tion was not argued, and we shall express no opinion concern- 
ing it. The facts on which that question arises, as well as those 
in relation to the lien of the judgments, should be stated with 
such precision as will enable the court to give its judgment re- 
specting them. 

The other judges concurring, the judgment ‘will be reversed, 
and the cause remanded. 


OD pp 


BraDugy ef al., Defendants in Error, v. BrapLey ef al., 
Plaintiffs in Error. 


1. A will was executed in the following form: “I, A. B., of, &c., do, &c., 
make this my last will and testament in manner and form following, to-wit : 
first, that all my just and lawful debts be paid; second, that my wife, C. 
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D., be my sole heir to all my estate remaining cn hand after the payment 
of my just debts, real and personal, to-wit: lands, negroes, horses, cattle, 
hogs, sheep, farming utensils, household and kitchen furniture, money and 
effects. Given under my hand this day and date above written.” Held, 
1st, that the children of A. B. were not named or provided for in this will 
within section eleven of the act concerning wills (R. C. 1845, p. 1080) ; 
that consequently he died intestate as to such children; 2d, that evidence 
is not admissible to prove that at the time of making the will the testator 
declared, that he would name no other persons in his will—that he had 
done all for his children he intended to do—and that he designed all he had 
at his. death to go to his wife absolutely. 


Error to Callaway Circuit Court. 


The facts sufficiently appear in the opinion of the court. 


Gardenhire and Ansell, for plaintiffs in error, cited 11 S. 
& R. 289; 12 id. 181; 15 id. 219; 14 id. 811; 11 Wheat. 
59; 10 Mass. 385; R. C. 1845, p. 1086, § 51; Block v. 
Block, 3 Mo. 407; Wilder v. Gross, 14 Mass. 357; 1 Mass. 
165; Wilde v. Brown, 2 Mass. 569; Church v. Crocker, 3 
Mass. 17; Guitar v. Gordon, 17 Mo. 411; 2N. H. 699; 1 
Terr. Laws, 125, 132, (1807); p. 405, (1815); p. 787, 
1821); R. C. 1825, p. 795; R. C. 1835, p. 620; R. C. 
1845, p. 1080 ; Wigram on Wills, 51; Dessaus. Eq. 506; 6 
Metc. 400. 


Young, Harden and Morrow, for defendants in error, cited 
Guitar v. Gordon, 17 Mo. 411; 14 Mass. 857; Tucker v. 
Barton, 18 Pick. 162; 6 Metc. 400; 1 Jarman on Wills, 146; 
Gregory v. Cowgill, 19 Mo. 415; Goode v. Goode, 22 Mo. 
518. 


RYLAND, Judge, delivered the opinion of the court. 


This is a petition by the plaintiffs, part of the children and 
heirs of Thomas P. Bradley, deceased, against the widow and 
others, children and heirs of said Thomas P. Bradley, in order 
to have dower in the estate of said Bradley assigned to his 
widow. The petition sets out the will of said Thomas P. Brad- 
ley, deceased ; and avers that he left real estate to the value of 
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$1500, and slaves to the value of $5000 and upwards, and other 
assets. The petitioners allege that said Thomas P. Bradley 
omitted to mention the names of his children and heirs in his 
said will, and failed to make any provision for them; and al- 
leges that said Bradley died intestate as respects his said real 
estate and slaves and his said children ; and prays that dower 
may be assigned in the estate to his said widow, Ann Bradley. 
The infant defendant Franklin P. Bradley answered by his 
guardian ad litem, duly appointed, denying that he and his 
co-defendants held said premises together with the petitioners. 
The defendant Ann Bradley answered, stating that the peti- 
tioners’ ancestor made his will and died; that the will was 
proved ; that the exhibit made in the petition is a true copy of 
the said will. She denies that the testator failed to name and 
previde for his children in his will; denies that he died intestate 
as to any of them. On the contrary, she states that she is in- 
formed and believes that all his children are named and provi- 
ded for in the said will; and that the said will is valid under 
the laws of this state as against his children. This she says is 
‘a question of law to be submitted to the court upon the facts 
admitted and to be proved. She denies all right of the peti- 
tioners in and to the estate of the deceased, and says that she 
is the sole and exclusive owner of all the land that the testator 
had at his death ; that she is the sole tenant thereof, and that 
none of the other parties to this suit have any interest in it. 
The following is a copy of the will: ‘*I, Thomas P. Brad- 
ley, of the county of Callaway, and state of Missouri, do on 
this 10th day of June, in the year of our Lord one thousand 
eight hundred and fifty-three, maké this, my last will and tes- 
tament, in manner and form following, to-wit: First, that al] 
my just and lawful debts be paid; second, that my wife Ann 
Bradley be my sole heir to all my estate remaining on hand 
after the payment of my just debts, real and personal, to-wit: 
lands, negroes, horses, cattle, hogs, sheep, farming utensils, 
household and kitchen furniture, money and effects. Given 
under my hand this day and date above written. Thomas Poe 
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Bradley. Test: Thomas B. Harris, William Houp, William B. 
Swon.” 

The trial of the issue was submitted by consent of the par- 
ties to a jury; and after the defendants had read to the jury 
the will of Thomas P. Bradley, as above set forth, they offered 
to prove by the draftsman of the will that the said testator, at 
the time of making his will, declared that he would name no 
other person in his will; that.he had done all for his children 
he intended to do; and that he designed all he had at his death 
to goto his wife absolutely. To this evidence the plaintiffs 
objected, and the court sustained the objection, and excluded 
the evidence, and the defendants excepted. 

The plaintiffs asked the following instruction: ‘* That the 
will read in evidence makes no provision for the children and 
heirs of Thomas P. Bradley; nor is either of them named in 
said will, and by the laws of this state said Thomas P. Bradley 
died intestate as to said children ; and said children and heirs 
are entitled to partition of his property as if he had died with- 
out having made a will.”? This instruction the court gave, and 
the defendants excepted. . 

The defendants asked for several instructions, which the 
court refused to give, and which are deemed of no importance 
in deciding the questions now before the court. The questions 
on the record are principally two: Did the court err in re- 
jecting the testimony of the defendants in relation to the decla- 
rations of the testator that he would name no other person in 
his will—that he had done all for his children he intended to do— 
and that he designed all he had at his death to go to his wife 
absolutely? And lastly, Did the court err in giving the plain- 
tiffs’ instructions to the jury ? 

The testimony offered by the defendants was properly exclud- 
ed. Its effect was to make by parol a will for the testator. 
Admit such testimony, and the will is made in court by the wit- 
nesses, and not in writing by the testator as the statute re- 
quires. In Gregory v. Cowgill, 19 Mo. 415, the court below 
rejected evidence of the declarations of Robert Sinclair, the 
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testator, showing that by his will he intended to give his wife a 
power of disposal over his entire estate, both real and personal, 
This was excepted to, and assigned for error in this court. This 
court held, ‘* that on no principle were the declarations of the 
testator admissible to explain the meaning of his will.’? None 
of the circumstances were present which influence courts to ad- 
mit parol evidence to give effect to a bequest or devise. Parol 
testimony as to the declarations of a testator can not be given 
in evidence to control the language of a will, or give to it a 
different effect from that which it plainly imports; and wher- 
ever the words of a will are plain and obvious in their terms, 
they would exclude all evidence of declarations of the testator 
tending to show his real purpose to have been other than that 
apparent upon the face of the will. On the other hand, latent 
ambiguities, as to the person or the devise, may be removed by 
the aid of parol evidence. (6 Metc. 405.) The legal effect 
of a will can not be changed or varied by admitting evidence of 
the testator’s declarations. (Farrar v. Farrar, 5 Pick. 409; 
Mann v. Mann’s Exec’r, 1 Johns. Ch. 231; 14 Johns. 1; Wi- 
gram on Wills, 73.) Thompson, Ch. Justice, in the case of 
Mann v. Mann’s Exec’r, (14 Johns. 9,) said, ‘‘ that the in- 
tention of the testator is to be sought after and carried into 
effect ; that such intention is to be collected from the will itself, 
unaided by any extrinsic evidence, except in the case of latent 
ambiguity, or to rebut a resulting trust; and that no parol 
evidence is admissible to contradict, enlarge or vary the words of 
a will, are general rules so well settled that they may be as- 
sumed as elementary principles of law.”? ‘It is conceived 
that there is in principle an objection to the reception of the 
declarations of intention. When a person executes a written 
instrument, (whether a will or deed or written agreement, ) he 
must be supposed to express and embody in the instrument all 
he has to say of his intention. Thenceforward his intention is 
to be collected only from the instrument ; reference also being 
allowed, when necessary, to surrounding material facts and 
existing circumstances. Facts may of course be referred to for 
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explaining an ambiguity, and proving the intention, so far as 
they can be applied for that purpose, consistently with the lan- 
guage of the instrument ; but the party himself ought not to be 
allowed to add any thing in the way of explanation, or for de- 
claring his intention; all he had to say of his intention, he 
must be supposed to have conclusively said when he executed 
the instrument. This, it is conceived, is the principle of com- 
mon law and of sound reason, applicable alike to all written 
instruments ; and the ground and reason on which the principle 
is founded must obviously be on account of the great danger 
and inconvenience which would result from evidence of declara- 
tions, well described by Lord Coke as ‘the nude averments of 
parties, to be proved by the uncertain testimony of slippery 
memory.’ If declarations are alleged to have been made at 
the time of executing the instrument, the danger is that they 
may be mistaken or misunderstood or misrepresented, or pos- 
sibly altogether an invention. If they are alleged to have been 
made before or after that time, what complete assurance have 
we, in all cases, that the intention of the party, at the time of 
executing the instrument, was the same as before that time, 
or had not been altered afterwards??? (2 Phil. Ev. ch. 7, 
p- 331.) 

The will of Thomas P. Bradley presented no case of ambi- 
guity of any sort; and there is no resulting trust arising 
thereon. It was then very properly decided by the court be- 
low in ruling out the proposed evidence. There was no ground 
for its admission ; and it was warranted, as we conceive, by no 
principle or rule of law. 

The answer to the second question depends upon our stat- 
ute. By the statute of the territory of Louisiana, concerning 
wills, descents and distribution, which went into force on the 1st 
of September, 1807, it was declared by the 22d section, that, 
‘¢ Where any person shall make his or her last will and testa- 
ment, and omit to mention the name of any child or children, 
or afterward shall marry or have a child or children not provi- 
ded for in any such will, and die leaving a widow and child, or 
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either widow or child, although such child be born after the 
death of its father, every such person, so far as shall regard 
the widow or such child or children, shall be deemed to die in- 
testate, and such child or children shall be entitled to such 
proportion, shares or dividends of the estate, real or personal, 
of the deceased, as if he or she had actually died without any 
will,” &c. In 1815 the following was the provision on this 
subject: ‘‘ Where any person shall make his or her last will 
and testament, and omit to mention the name of any child or 
children, if living, or the legal representatives of such child or 
children, or afterwards shall marry or have a child or children 
not provided for in such will, and die leaving a widow and child, 
or either widow or child, although such child be born after the 
death of the father, every such person, so far as shall regard 
the widow or such child or children, shall be deemed to die in- 
testate ; ard such child or children shall be entitled to such pro- 
portion, share and dividend of the estate, real and personal, of 
the deceased, as if he or she had actually died without will,” 
&c. This section of the law of 1815 was reénacted by the le- 
gislature of the state of Missouri in 1821, with little or slight 
change in its phraseology. In 1825, the legislature made an 
important change in this provision: ‘‘ If any person shall make 
his or her last will and testatment, and die leaving a child or 
children, or the descendants of any such child or children (in 
case of their death), not provided for in such will, although such 
child or children be born after the death of the testator, every 
such testator, so far as shall regard any such child or children, 
or their descendants, not provided for as aforesaid, shall be 
deemed to die intestate ; and such child or children, or their 
descendants, shall be entitled, &c. ; provided that such child or 
children, or their descendants so claiming, have not had anf 
equal portion of the testator’s estate bestowed on him, her or 
them, in the testator’s lifetime, by way of advancement.” 
Here, for the first time since 1807, the words ‘‘ not named” 
or ‘omit to mention the name of any child or children” are 
left out, and the proviso about advancement is inserted. Un- 
21—vVoL. XXIV. 









































318 JEFFERSON CITY. 








Bradley v. Bradley. 





der the act of 1825, the case of Block et al. v. Block et al. 
arose, and Judge Tompkins dissented from the construction 
given to it by the other two judges—McGirk and Wash. The 
majority of the judges thought the difference between the act 
of 1821, which was the same as the acts of 1807 and 1815, 
and the act of 1825 was merely in words, not a substantial 
difference, and that a testator might name his child and be- 
queath to it the sum of twenty-five cents, and that would be a 
provision under the act of 1825. Judge Tompkins held, that 
by omitting the clauses of the acts of 1821, 1815 and 1807, 
where the testators, if they ‘‘ omit to mention the names of any 
child,’ &c., are declared to die, as to such child, intestate ; and 
retaining the expression ‘‘ not provided for,” the legislature 
meant a beneficial provision according to the testator’s circum- 
stances in life. He asks, why change the phraseology if no 
change in the meaning was meant? ‘This decision was had at 
October term, 1834, and at the ensuing session of the legisla- 
ture, which commenced in November following, the provision 
was altered to what it now is: ‘‘If any person make his last 
will and die leaving a child or children, or descendants of any 
such child cr children, (in case of their death,) not named 
nor provided for in such will,” &c. In 1845, the words are, 
‘¢ not named or provided for in such will.”? So the legislature 
turned back in 1834 and 75 to what Judge Tompkins called the 
old law on this subject, and such has been the law ever since. 
The statute expressly declares, ‘‘ If any person make his last 
will and die, leaving a child or children, or descendants of such 
child or children (in case of their death), not named or pro- 
vided for in such will, although born after the making of such 
will or the death of the testator, every such testator, so far as 
shall regard any such child or children, or their descendants, 
not previded for, shall be deemed to die intestate; and such 
child or children, or their descendants, shall be entitled to such 
proportion of the estate of the testator, real and personal, as 
if he had died intestate, and the same shall be assigned to them ; 
and all the other heirs, devisees and legatees shall refund their 
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proportional part.” (R. C. 1845, tit. Wills, § 11.) ‘If 
such child, &c., shall have had his equal proportion of the tes- 
tator’s estate bestowed on him, in the testator’s lifetime, by 
way of advancement, he shall take nothing under the provisions 
of the 11th section.” (R. C. 1845, tit. Wills, § 12.) Such 
are the provisions of the statute laws of our state on the sub- 
ject of this controversy now before us. 

The record shows that the testator Thomas P. Bradley died 
leaving sundry children living at his death. The will does not 
name or provide for any one of these children. Here is a case 
directly within the statute. How can we say that the heirs or, 
in other words, the children of said Thomas P. Bradley, de- 
ceased, were in his mind when he made this will? He has not 
mentioned the names of either one of them. He has not, by 
terms, provided for them or either one of them. He has not 
said that he has heretofore given to his children all he intended 
for them by the terms of this will. The will is silent upon the 
subject of his children. Nor can this court see any ground to 
suppose the children of the testator are in his mind when he was 
making this will. He says that his wife shall be his sole heir 
to all his estate. Is this equivalent to saying that he has or 
has not a child? We can not see how this will can be with- 
drawn from the operation of our statute. Our statute is not 
like the Massachusetts statute ; for this has the provision in it, 
‘¢ unless it shall appear that such omission was intentional and 
not occasioned by any mistake or accident.’? (6 Metc. 404.) 
We are not able to reason ourselves clear from the effect of 
our statutes by any thing said upon the subject by the Massa- 
chusetts courts. Ours is a positive enactment—no proviso to 
it on account of mistake or intentional omission. If the name 
of the child is omitted in the will, and no provision made for 
such child, then the testator must be considered as dying, as to 
such child, intestate, and such child will be entitled to his pro- 
portional share, unless he has been provided for by advance- 
ment by the testator in his lifetime ; and this previous advance- 
ment in the lifetime of the testator is the only thing that will 
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debar the unnamed and unprovided for child from his share. 
Had the testator mentioned his children and eut each one off 
with one cent, we should have sustained the will under our for- 
mer decisions ; but there is nothing here on which we can for a 
moment withdraw this will from the operation of the 11th section 
our statute above cited. We have no grounds on which to say of 
for a moment that the testator remembered at the time his chil- 
dren. Here is no son-in-law named or called up to memory— 
no grandson, as was the case in Wilder v. Goss, 14 Mass. 
358. And in reading the testator’s will im this case, it is 
not in the pewer of the court, from the will alone, to say whether 
the testator had a child living or not, or whether he ever had 
one. As to the children of the testater the will is a mere 
blank. In short, were this court to reverse this judgment on 
account of the instruction which the court below gave to the 
jury, it would be nothing less than a virtual repeal of the stat- 
ute. Such is not our province. To us it belongs only dicere 
legem. Let the judgment be affirmed; Judge Scott concur- 
ring ; Judge Leonard not sitting. 





Bozarts ef al., Plaintiffs in Error, v. Bozartn’s ExEcuror 
et al., Defendants in Error. 


1. A will, after a devise to the wife of the testator of eighty acres of land, 
proceeded as follows: ‘*It is my will that at the death of my wife C. B., 
or at her marriage, or whenever she may as my widow voluntarily consent 
to it, that my land be sold, and that together all my other estate, to-wit, any 
amount arising from the sale of personal property, the proceeds of the sale 
of all my negroes that may belong to iy estate, to-wit, the two men Joe 
and Isaac, and the children of Wimney, if not amicably and equitably divi- 
ded, shall be sold at the time my daughter Elizabeth shall become of age, 
or to the age of twenty-one, as before mentioned, and shall be equally 
divided between my nine heirs now next named,”” &c. Held, upon an ap- 
plication for an order directing the executor to sell lands other than the 
eighty acres devised to the widow, and distribute the proceeds among the 
parties entitled, that the land could not be sold, the widow still living, ex- 

cept with her consent. 
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Error to Howard Circuit Court. 


Davis, for plaintiffs in error. 


Clark, for defendants in error, cited Bradstreet v. Clark, 12 
Wend. 665; Petiss v. Petiss, 4 McCord, 151. 


RYLAND, Judge, delivered the opinion of the court. 


This is a petition by 2 part of the legatees of Jonathan Bo- 
garth, deceased, against the executor, the widow and a daugh- 
ter of said Bozarth, for the purpose of requiring the executor 
to sell the land belonging to the estate of the testator, and di- 
vide the proceeds among the parties entitled, under the clause 
of the will directing this to be done. The defendants appear 
and answer, and set up for defence that by virtue of the will 
the land was to be sold at the death of the widow, or upon her 
second marriage, or when she should consent to the sale there- 
of ; and that neither of these events had occurred, and therefore 
the executer was not authorized to sell. There being no dis- 
pute about the facts, and the only question being as to the true 
construction of the will in this particular, the matter was sub- 
mitted to the court upon the petition and answer. The court 
decided in favor of the defendants and dismissed the petition. 
The petitioners bring the matter here by writ of error. The 
only question therefore is in regard to the construction of the 
testator’s will. The will is set forth in the petition, and the 
clause mainly in dispute is the sixth, which will be inserted in 
this opinion. The will is very awkwardly written ; is evidently 
the work of a person not in the habit of expressing his thoughts 
and opinions in writing. But by attentively examining and 
comparing the different clauses, we think the intention of the 
testator, in regard to his land, may be ascertained. 

I will only insert the clauses necessary to a proper decision 
of the matter in controversy. Second clause: ‘I give to my 
wife, during her life or widowhood, eighty acres of land, to 
include the domicil where we now reside, described as follows: 
forty acres off the south end of 120 acres I own in section six- 
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teen, being two-thirds of the south-west quarter of said sec- 
tion, in township fifty, range fifteen ; and also the north-east 
quarter of the north-west quarter of section twenty-one, in 
same range and township; also, during her natural life or 
widowhood, a negro woman named Winney and her child, a boy 
named Ben, about eight years of age. I also request and 
direct that said Winney’s two other children be kept with her, 
with any others she may have, until such time as my daughter 
Elizabeth shall arrive at the age of twenty-one years, when 
they may be divided by general consent of my heirs, which are 
hereinafter named. I also give to my wife, at my death, all 
the amount to which she may be legally entitled, either in money 
or property, at appraisement.”? Sixth clause: ‘It is my will 
that, at the death of my wife Cynthia Bogarth, or at her mar- 
riage, or whenever she may, as my widow, voluntarily consent 
to it, that my land be sold, and that together ; all my other es- 
tate, to-wit, any amount arising from the sale of personal pro- 
perty, the proceeds of the sale of all the negroes that may be- 
long to my estate, to-wit, the two men Joe and Isaac, and the 
children of Winney, if not amicable equitable divided, shall be 
sold at the time my daughter Elizabeth shall become of age or 
to the age of twenty-one, as before mentioned, and shall be 
equally divided between my nine heirs, now next named, and 
to some of them their equal portions, in addition to certain 
specific legacies herein provided for, to-wit: Andrew Bozarth, 
Betheal Claton, Milton J. Bozarth, Harriet McGrew, Alfred 
Bozarth, Sindarilla Summers, Pinckney A. Bozarth, Elenora 
Bozarth and Nancy Elizabeth Bozarth, except to Alfred Bo- 
- garth, and he shall have two hundred dollars over and above all 
the others on a final division of my estate, he having had less 
than the others previously ; and to my children Hiram Bozarth 
or his heirs, Malvina Hargis or her heirs, and Mary Grace or 
her heirs, I give to each of them five dollars—that is to say, 
five dollars to the heirs of each one of the above named three 
children.” 
This sixth clause is the only one in which he wills his land to 
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be sold; the petitioners allege that the time appointed for such 
sale is when his daughter Elizabeth arrives at twenty-one years 
of age. The defendants deny this construction, and say it is 
at the death of his widow, or her marriage, or when she volun- 
tarily consents thereto. The court below construed the will as 
contended for by the defendants, and we can not say that this 
construction is unwarranted. There may have been obvious 
reasons moving the testator thus to will it. The petition shows 
that there are 240 acres of land belonging to the estate, besides 
the eighty acres willed to the widow for her natural life or 
widowhood. Of these 240 acres, one-quarter section of 160 
acres adjoins the widow’s forty acres in the sixteenth section 
on the south, and the widow’s forty acres in the twentieth sec- 
tion on the east, and the remaining eighty acres lie north and 
adjoining the widow’s forty acres in the sixteenth section ; so 
that the widow's forty acres in the sixteenth section separates 
the 240 by lying in full extent between the eighty acre tract 
in the sixteenth section, and the 160 acre tract in section twen- 
ty-one. Now the testator might not wish his land sold when 
thus cut up or dismembered, or at least might not wish to place 
his widow’s home between two tracts, liable to be bought by 
strangers or persons who might feel little or no sympathy for 
her. He therefore named three events at any one of which his 
executor could sell his lands ; one was the death of his widow ; 
another, on her marriage; the third, at her voluntary consent 
that the lands should be sold. We can not agree to construe 
this sixth clause so as to place the time of sale of his lands at 
the majority of his daughter Elizabeth. His widow has a life 
estate in the two forty acre tracts; she has some interest in 
knowing when the other lands are to be sold, and the testator 
placed the event at her death or in her power. She was not to 
be placed in a situation, which might be one of great embarrass- 
ment or strife, without her consent; and he believed that his 
land might be sold to greater advantage by being retained and 
sold altogether. The judgment of the court below will there- 
fore be affirmed ; Judge Leonard concurring ; Judge Scott not 
sitting when the case was argued. 
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Stratton, Plaintiff in Error, v. Harriman, Defendant in 
Error. 


1, The owner of a slave can not be rendered liable under section 35 of article 
9 of the Act concerning Crimes and Punishments for the loss of a horse be- 
longing to plaintiff, where the offence charged against the slave is the burn- 
ing of the stable in which the horse happened to be at the time of the fire. 


Error to Cooper Circuit Court. 


J. W. Draffin, for plaintiff in error. 

I. It is only necessary that the petition should show that a 
slave committed the wrong complained of ; that the defendant 
at the time was the master or owner of the slave; and that 
plaintiff had sustained damage to his property by the commis- 
sion of the wrong. (R. C. 1845, tit. Crimes and Punishments, 
article 3, section 7 and 11, and section 35 of article 9. ) 


Adams and Stephens, for defendant in error. 


I. A master or owner is not liable at common law for an 
injury wilfully committed by his slave without his direction or 
assistance, especially when the slave is not at the time in the 
performance of his master’s business. (See Jennings v. Ka- 
vanaugh, 5 Mo.—-; Ewing v. Thomson, 18 Mo. 182; Doug- 
lass v. Stephens, 18 Mo. 362; Snee v. Trice, 2 Bay, 345; 
Vergis v. Smith, 3 McCord, 400 ; 2 Kent Com. 269, 260; 17 
Mass. 508. ) 

II. The statute which gives a party a remedy against the 
master or owner of a slave for an offence against his property, 
committed by such slave, does not cover a case of this kind. 
(See R. C. 1845, tit. Crimes and Punishments, art. 9, section 
85, and art. 3, p. 414, 8358.) The property offended against 
in this case was the barn and stable of Licklider, and not the 
horse of the plaintiff. The arson was cémmitted in burning 
Licklider’s barn and stable, and not its contents. 
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RyLanD, Judge, delivered the opinion of the court. 


This was an action by plaintiff against the defendant, in or- 
der to recover damages for the destruction of the plaintiff’s 
property by the slave of the defendant. ‘The petition states 
‘¢that John, a slave, on or about the first day of April, A. D. 
1855, did wilfully set fire to and burn in the night time a barn 
and stable of Thomas Licklider, in ‘he county of Cooper, and 
that William Harriman, the defendant, was the master and 
owner of said slave at the time he committed said offence. 
Plaintiff further states that he had in the barn and stable of 
said Licklider, at the time the same was so burnt by the said 
slave, a bay stallion of great value, to-wit, of the value of 
three hundred dollars, and that said horse was entirely con- 
sumed by said fire and was wholly lost to plaintiff. Plaintiff 
further states that by reason of the premises and of the com- 
mission of said offence by the said slave as aforesaid, he has 
sustained damages to the amount of three hundred dollars, for 
which he prays judgment.”” 

T'o this petition the defendant demurred, because it does not 
state facts sufficient to constitute any cause of action, and be- 
cause no cause of action is set forth in said petition. The 
court sustained the demurrer, and gave judgment thereon for 
the defendant. The plaintiff thereupon sued out his writ of 
error, and brings the case to this court. 

The question here involves the construction of our statute 
making the owner liable for certain offences committed by his 
slave by which the property of another is damaged. The 35th 
section of the 9th article of the act of Crimes and Punishments 
(R. C. 1845, p. 414,) provides that ‘‘ Every person who shall 
be injured by the commission of any offence against his person, 
as specified in the second article, or against his property, as 
specified in the third article of this act, committed by a slave, 
shall have an action against the master or owner of such slave 
for the time, to recover any damages by him sustained by the 
commission of such offence, not exceeding in amount the value 
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of the slave.”? The 7th section of the third article is as fol- 
lows: ‘‘ Every person who shall wilfully set fire to or burn in 
the night time any house, building, barn, stable, boat or vessel 
of another, or any house of public worship, college, academy, 
or school-house, or building used as such, or any public build- 
ing belonging to the United States, or this state, or to any coun- 
ty, city, town or village, not the subject of arson in the first 
or second degree, shall, on conviction, be adjudged guilty of 
arson in the third degree.”? This section embraces the offence 
charged to have been committed by the defendant’s slave 
‘‘ wilfully setting fire to and burning in the night time the 
barn and stable of Thomas Licklider.”? The offence is arson 
in the third degree. The property against which the offence 
was committed is the barn and stable of Licklider, and not the 
contents of the barn and stable. The 11th section of this third 
article declares that ‘‘ Every person who shall, in the day or 
night time, wilfully set fire to or burn any goods, wares, mer- 
chandise or other chattels of another, not the subject of arson 
in the third degree, or any stack of grain of any kind, belong- 
ing to another, or any grain, grass or herbage, growing or 
standing in the field, or any nursery or orchard of fruit trees, 
or any fence belonging to another, or any toll bridge or other 
public bridge, shall, on conviction, be adjudged guilty of arson 
in the fourth degree.”” The punishment of arson in the third 
degree is imprisonment in the penitentiary not less than five nor 
more than seven years ; in the fourth degree, in the peniten- 
tiary not more than four years, or by imprisonment in the coun- 
ty jail not less than six months. The remedy is given for the 
damage done to the property offended against. Here the plain- 
tiff shows that the property offended ‘against is the stable and 
barn of Licklider. The offence set forth, as committed by 
the slave, is against the 7th section of the third article, and 
not the 11th section. The defendant’s slave committed arson 
in the third degree, and not the fourth. We do not think the 
plaintiffs statement of his cause of action is embraced by the 
provisions of the third article of the act, and consequently the 
defendant is not made liable under the statute. 
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He is not liable at common law. At common law, though 
the master be liable for the servant’s negligence to the injury 
of another, when doing a lawful act in his service, he is not 
liable if the act be wilfully unlawful, unless shown to be done 
by the master’s authority. In the case of Ellis v. Turner et 
al., 8 Term Rep. 531, Lord Kenyon said ‘‘ the defendants 
are responsible for the acts of their servant in those things that 
respect his duty under them, though they are not answerable for 
misconduct in those things that do not respect his duty to them, 
as if he were to commit an assault upon a third person in the 
course of his voyage.” 

In McMannus v. Crickett, 1 East. 106, it was considered 
to be a question of great concern and of much doubt and un- 
certainty, whether the master was answerable in damage for an 
injury wilfully committed by his servant while in the performance 
of his master’s business, without the direction or assent of the 
master. The court of king’s bench went into an examination 
of all the authorities, and after much discussion and great con- 
sideration, with a view to put the question at rest, it was deci- 
ded that the master was not liable in trespass for the wilful act 
of his servant, in driving his master’s carriage against another, 
without his master’s direction or consent. The court consider- 
ed that when the servant quitted sight of the object for which 
he was employed, and without having in view his master’s or- 
ders, pursued the object which his own malice suggested, he no 
longer acted in pursuance of the authority given him, and it was 
deemed, so far, a wilful abandonment of his master’s business. 
‘¢ This case,” says Chancellor Kent, ‘‘ has received the sanc- 
tion of the Supreme Courts of Massaahusetts and New York, 
on the ground that there was no authority from the master, ex- 
press or implied, and the servant, in that act, was not in the 
employment of his master.” (2 Kent’s Com. 260; Richmond 
Turnpike Co. v. Vanderbilt, 1 Hill, 480; Wright v. Wilcox, 
19 Wend. 348 ; Jennings v. Kavanaugh, 5 Mo. 26; Ewing v. 
Thompson, 18 Mo. 182; Douglass v. Stephens, 18 Mo. 362.) 
It is not important to pursue this point further, as the plaintiff 
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does not contend that the defendant is liable by the principles 
of the common law. He relies alone upon the statute concern- 
ing crimes and punishments, and cited the sections of that act 
above quoted, and contends that it is only necessary that the 
petition should show that a slave committed the wrong complain- 
ed of ; that the defendant at the time was master or owner of 
the slave; and that plaintiff had sustained damage to his pro- 
perty by the commission of the wrong. 

The burning of goods, wares, merchandise or other chattels 
constitutes arson in the fourth degree, as specified in the 11th 
section above quoted. This is a substantive offence in itself 
and must be so charged, and it can not grow out of arson in 
burning a barn or stable, which is arson in a higher degree, and 
punishable in a different way. As before remarked, the offence 
charged as committed by the slave John is arson in the third 
degree, and is against the barn and stable of Licklider ; not 
against the horse of a third person, happening to be therein at 
the time. This statute is a highly penal one, and must be con- 
strued strictly. 

In the opinion of this court, the offence against the property 
must be correctly and properly charged in order that it may 
be seen whether it is an offence under the 35th section of the 
third article of the act mentioned or not. Here the offence is, 
not the arson in burning the goods, chattels, &c., but in burn- 
ing the barn and stable. The judgment below must be affirmed ; 
Judge Leonard concurring ; Judge Scott not present when the 
case was submitted. 


Street, Appellant, v. Busunety, Respondent. 


1, Where the plaintiff in a suit for slander fails to prove the words as charg- 
ed, the court may, in allowing an amendment, require the plaintiff to pay 
all costs that have accrued since the commencement of the suit. 
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Appeal from Henry Circuit Court. 


F. P. Wright, for appellant. 


I. The Circuit Court erred in excluding the evidence. It 
tended to prove the charge of theft as alleged in the petition. 
Except in cases when the allegation is unproved in its entire 
scope and meaning, no variance between the allegation in the 
pleading and the proof shall be deemed material, unless it 
shall have actually misled the adverse party to his prejudice in 
maintaining his action or defence. When the adverse party 
proves by evidence a/iunde to the satisfaction of the court that 
he has thus been misled, and then only, the court has the right 
to adjudge costs upon allowing the amendment. In this case 
the defendant did not offer any proof that he had been misled, 
nor did he even so allege ; hence the court erred in adjudging 
costs, and especially all the costs in the case. In cases where 
the court has a right to fix terms, those terms must be just. 
(Catlin v. Gunter, 1 Kernan, 368; R. C. art. 9, § 1& 2, p. 
1253 ; 10 Howard’s Prac. 316; Dewel v. Spence, 1 Abbot’s 
Prac. 237; Miller v. Garting, 12 How. Prac. 203 ; Hagens v. 
De Hart, id. 822.) 

II. The allegation in the petition was not unproved in its 
entire scope and meaning. (Morgan v. Livingston, 2 Rich. 
5738.) 

III. The court erred in not permitting plaintiff to prove by 
the witness how they understood the words. 


RYLAND, Judge, delivered the opinion of the court. 


This is an action of slander, for words spoken of the plain- 
tiff by the defendant. Upon the trial, the plaintiff failed to 
prove the words as he had charged them to have been spoken ; 
but proved words which he considered actionable. He there- 
fore moved the court for leave to amend his petition, so as to 
make it conform to the proof in his power. The court granted 
this motion upon terms, which were that the plaintiff should 
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pay all the costs already incurred except the costs of the com- 
mencement of the suit. The plaintiff declined amending on 
those terms, and excepted to the decision of the court in refus- 
ing the leave to amend on other than the ordinary terms. The 
plaintiff then took a non-suit. He filed his motion to set aside 
this non-suit, which being overruled, he excepted, and brings 
the case here by appeal. 

The words charged in the plaintiff’s petition as having been 
spoken of him by the defendant are, ‘‘ I (meaning the defen- 
dant himself) was summoned as a grand juror at last court, 
but I got the court to excuse me from serving; for, if I had 
served, I would have been bound to have indicted William D. 
Street for theft :” then and there meaning, and was so under- 
stood to mean by Mathew Arbuckle and others, that he, William 
D. Street, the plaintiff, had been guilty of larceny. 

In the second count, the words are thus charged : ‘* I (mean- 
ing the defendant) got myself excused from serving on the 
grand jury at the last term of the Henry Circuit Court, (mean- 
ing the May term thereof in the year 1855, ) for, if I had served 
as a grand juror, I would have been bound to have indicted 
William D. Street for theft :”’ thereby then and there meaning, 
and was so understood to mean by John H. Edmonson and 
others, that William D. Street, plaintiff, had been guilty of the 
crime of larceny. 

The words proved were, defendant said, ‘‘if he had served 
on the grand jury, he would have been bound to have indicted 
Mr. Street, the plaintiff.” Witness asked defendant what Mr. 
Street had been doing: he (defendant) said he (Street) had 
been getting or taking goods from his store without account- 
ing for them. Witness observed to defendant that it was a 
very serious charge, and he ought not to say any thing about 
it unless he could prove it; he replied that he could prove 
every thing he said about it. Witness understood him to mean 
every thing he had said to witness. Another witness said he 
heard defendant say he was summoned on the grand jury and 
did not serve. He (defendant) stated he would not have serv- 
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ed on that jury for fifty dollars. Witness asked him why; he 
said, ‘‘ if he had done it, he would have been bound to present 
Mr. Street.”? Witness asked him for what; he stated that he 
(Street) ‘had taken or gotten things out of the house for 
which he had not accounted.”? Witness thinks that he did not 
state at the time for what offence he would have had to indict 
him. This witness also stated that at another time defendant 
stated to this witness ‘‘ that he would not have served on that 
jury for five hundred dollars ; if he had, he would have had to 
to have his brother and Mr. Huston summoned before the grand 
jury for the purpose of establishing the fact that he (Street) 
had taken things out of his store for which he had not account- 
ed.”? Defendant referred to things he said plaintiff had taken 
and for which he had not charged himself; he named some 
calico, five yards of domestic, and it may be some other things, 
plaintiff had taken and for which he had not charged himself ; 
he never said he had stolen it. Defendant said that the plain- 
tiff had got some things out of his store, and mentioned differ- 
ent things. Plaintiff had been clerk in the defendant’s store, 
and at various times had taken things and omitted to charge 
himself with them. He said plaintiff had got some domestic 
and had omitted to charge himself with the proper amount. 
Defendant did not say that plaintiff had been guilty of any 
offence ; he did not name ‘‘ theft”? or any thing of that kind. 
He said that he should have to indict him for taking goods that 
he had not accounted for. He was alluding to the plaintiff 
when he had been his clerk. This is the proof offered by plain- 
tiff to support the charge in his declaration. The plaintiff’s 
counsel asked the witness what he understood defendant to 
mean by the words he spoke of the plaintiff. The defendant’s 
counsel objected, and the court sustained the objection. Plain- 
tiff excepted. The defendant’s counsel then moved the court 
to exclude all the evidence of plaintiff of the words spoken, as 
they were not proved as alleged, which motion the court sus- 
tained, and excluded all the evidence of plaintiff, and the plain- 
tiff excepted. Plaintiff thereupon moved to amend, as already 
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stated, which was granted him om terms which he refused to 
accept. 

The plaintiff contends that there is not a total failure of 
proof, but only a variance ; and that in such cases he has the 
right to amend without payment of the costs already accrued. 
The court below considered it a total failure to prove the words 
as charged, and consequently would allow the amendment only 
on terms. We are inclined to the opinion that the Circuit 
Court properly considered this a failure to make out the words 
as charged, and that the order to amend on terms was proper. 
In slander the words must be proved, or a sufficient number of 
them proved, to support the charge as set forth in the declara- 
tion ; it will not do to prove equivalent expressions. The rule 
stated in the books is, that the slander proved must substan- 
tially correspond with that charged in the declaration. By 
this it is not to be understood that if certain words are employ- 
ed to convey a slanderous imputation, those words will support 
a declaration containing the same imputation in different words. 
The meaning of the rule seems to be that if the words charged 
to have been spoken are proved, but with the omission or ad- 
dition of others, not at all varying or affecting their sense, the 
variance will not be regarded. Although the words proved are 
equivalent to the words charged in the declaration, yet not be- 
ing the same in substance, an action can not be maintained ; 
and although the same idea is conveyed in the words charged 
and those proved, yet if they are not substantially the same 
words, though they contain the same charge, but in different 
phraseology, the plaintiff is not entitled to recover. (Barry v. 
Dryden, 7 Mo. 825.) Though the plaintiff need not prove all 
the words laid, yet he must prove so much of them as is suffi- 
cient to sustain his cause of action; and it is not enough for 
him to prove equivalent words of slander. (2 East. 438.) 
The words in this plaintiff’s petition were not proved, nor was 
there proof of equivalent words. The plaintiff failed to make 
out his charge. Why then should he be permitted to amend his 
petition by alleging a new set of slanderous words in accordance 
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with the proof just offered in court, and go on forthwith with 
his trial? There are few suits which parties bring in our courts 
less deserving favor than suits for slander; and if our courts 
were to suffer plaintiffs to sue and go to trial, and when they 
find that they have misstated the slanderous words, permit them, 
without costs, to amend their petitions and proceed with the 
trial, there would be no end to the strife and litigation conse- 
quent upon such practice. The peace and well-being of the 
community are promoted by decisions whose tendency is to put 
a stop to vexatious litigation. If parties will sue for slander- 
ous words, and such actions are sometimes necessary as being 
the only way to tie a knot in the tongue of malice and defama- 
tion, let them learn the extent of the words, the full force of 
the charge, and then carefully and prudently seek the redress 
afforded for such injuries by stating the grievance according to 
its real existence. We are satisfied that the terms offered to the 
plaintiff below were proper, and were as favorable as he had a 
right to demand; and having declined to accept them he must 
be left where he voluntarily placed himself. 

There is no error in refusing to let the witnesses state what 
they understood by the words spoken of plaintiff by defendant in 
this action. Such proof would have been unavailing and useless 
here, since the slanderous words were not proved as charged. 
Let the judgment be affirmed; the other judges concurring. 


—__+e0e+——_ 


Bank oF Missourt, Respondent, v. Matson, Appellant. 


1, The voluntary dismissal of an attachment suit, commenced by an endorsee 
of a promissory note at the request of a surety on said note against the 
principal, in which suit an amount of property more than sufficient to satis- 
fy the debt was attached, will discharge the surety. 


Appeal from Livingstun Circuit Court. 


Clark, for appellant. 

I. The facts set up in the appellant’s answer were well plead- 
ed, and if true formed a good defence to the plaintiff’s action. 
22— VOL. XXIV. 
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No principle is better settled than that after a creditor has by 
agreement with the debtor, or by any legal process, got posses- 
sion or control of sufficient property or means to satisfy his 
debt, and chooses not to retain them, but suffers them to pass 
into the hands of the principal debtor, the security is thereby 
released and can never be afterwards called on. (Ferguson v. 
Turner, 7 Mo. 498; Rice v. Morton, 19 Mo. 263.) 
Gardenhire, for respondent. 

_ I. This case is not within the principle of Ferguson v. Tur- 
ner, 7 Mo. 497, or of Rice v. Morton, 19 Mo. 263. In both 
these cases the creditors had judgment and execution, an exist- 
ing lien, and by active interference, destroyed it. That is not 
this case. Commencing an action with an attachment and 
dismissing it is no discharge. It may have been improperly 
brought, and dismissed for that reason, and for the purpose of 
bringing a proper action. The answers shows no fraud or 
agreement with the principal. A new action might have been 
immediately recommenced. In the case of the Bank of Mont- 
pelier v. Discar, 4 Verm. 587, it was expressly decided that a 
voluntary discontinuance of an attachment did not discharge 
the surety, and the same doctrine was reaffirmed in Baker v. 
Marshall, 16 Verm. 522, in a stronger case. In the absence 
of fraud and an agreement with the principal debtor, the cred- 
itor may be inactive if he chooses. He is not bound to com- 
mence an action, and having commenced it, he may dismiss it 
when he pleases. The same doctrine is recognized in Creath 
v. Sims, 5 How. U. §. 192. The answer does not show that 
the creditor received any consideration for dismissing the at- 
tachment, or put any limitation upon his right to proceed in a 
fresh action, if he chose. It was nothing more then, in prin- 
ciple, than an action on the part of the creditor, which, it is 
well settled, does not discharge the surety. 


RyLanD, Judge, delivered the opinion of the court. 


The Bank of the State of Missouri at Lexington commenced 
sit im “the Livingston Circuit Cotirt, ‘at the November term, 
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1856, against the defendant, upon a negotiable note endorsed 
to the Bank. The appellant appeared and filed to said action 
the following answer: ‘‘ The defendant, for his amended an- 
swer to the plaintiff’s petition in this cause, admits that he and 
one William Lennox executed the note sued on in manner and 
form as charged in the petition, but avers that he executed the 
same as security of the said Lennox, and that at the time said 
note was endorsed and received by the plaintiff, it was well 
known to plaintiff that this defendant was only a security on 
said note for said Lennox. Defendant further alleges that he 
never received from plaintiff any notice of the dishonor and 
protest of said note. Defendant further states that after said 
note became due, defendant having learned through rumor that 
the note in controversy had not been paid at maturity by the 
said Lennox as principal in said note, defendant dispatched an 
agent to plaintiff with instructions to inform the plaintiff that 
said Lennox, as principal in said note, had then in Livingston 
county, Missouri, sufficient property and effects out of which 
the amount of said note might be collected and coerced by im- 
mediate suit, and that there was great danger that said Lennox 
would dispose of his said property so as to avoid the payment 
of this and other debts that were then pressing upon him. De- 
fendant further states that said agent, in compliance with his 
instructions, did communicate to plaintiff the information as 
last above mentioned, and that plaintiff, waiving the necessity 
of a formal written notice, by promptly acting on the informa- 
tion aforesaid, did, on or about the 20th day of March, A. D. 
1849, by her attorney, commence in this court a suit by attach- 
ment against the said William Lennox, on the note here sued 
on ; that, by virtue of the writ of attachment issued in said 
suit by the clerk of this court, the sheriff of Livingston county, 
to whom the same was directed, seized and attached a large 
amount of property, consisting of land and personal property, 
of which said property he, the said Lennox, was at that time the 
owner, and which was ample and sufficient to satisfy the debt 
then and.now sued.on. Defendant further states that plaintiff 
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wholly failed to prosecute the said suit of attachment with due 
and proper diligence, but did at the aforesaid May term, 1849, 
of this court, by her attorney, voluntarily dismiss the said 
attachment suit, and did voluntarily authorize and consent that 
all of said property so seized and attached by virtue of the 
writ of attachment aforesaid, should be released and delivered 
up to said Lennox, which was accordingly done, and said Len- 
nox in a short time thereafter became insolvent, and had since 
died insolvent. Wherefore the defendant alleges and claims 
that he is wholly exonerated and discharged from the payment 
of the note here sued on, and all and every part thereof, and 
asks for a judgment for his costs in this behalf expended.” 

The plaintiff moved the court to strike out the defendant’s 
answer upon the ground that it contained no matter of defence 
to the plaintiff’s action, which the court sustained, and ordered 
the answer struck out; the defendant filing no other answer, 
the court gave judgment for the plaintiff for the debt and in- 
terest. The defendant moved to have the judgment set aside 
and for a new trial, which was refused, and the defendant has 
brought the suit to this court by appeal. 

From the statement of this case, we are unable to distinguish 
it in principle from the doctrine laid down by this court in the 
case of Rice v. Morton, 19 Mo. 268. Here the plaintiff, the 
Bank of Missouri, brings her suit against the defendant as one 
of the makers of a negotiable promissory note. The defendant 
files his answer, stating in effect that he was security only, 
which was known to the plaintiff ; that upon the request of the 
defendant, the Bank commenced suit against the principal in 
the note and attached real estate of the principal, enough to 
satisfy the debt ; that afterwards the Bank dismissed this suit 
voluntarily, aud gave up its lien on the attached property. 
This matter is set up in discharge of the liability on the note. 
The court struck out this answer. This we consider as an 
error ; for, according to the principle of Rice v. Morton, the 
answer offered a good defence to the plaintiff’s action. The 
defendant must be allowed to try his case on this answer, and 
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the Bank will then be allowed the opportunity of setting up 
any matter in reply to the prima facie case made by the an- 
swer. The authorities on the question here presented by the 
answer are many of them cited and commented on by the court 
in the case of Rice v. Morton, and it is thought unnecessary 
here again to cite them. We refer to the opinion in that case. 
The court below erred in striking out the defendant’s answer. 
The judgment is reversed, and the cause remanded ; the other 
judges concurring. ' 


Burns’ ADMINISTRATOR, Respondent, v. Hunton, Appellant. 


1. The allowance by a justice of the peace of an appeal from a judgment by 
default raises no presumption that an application had been previously made 
by the party aggrieved to set aside the default. 


Appeal from Benton Circuit Court. 


Gardenhire, for appellant. 


I. It is trae no appeal can be taken from a judgment by de- 
fault, unless application be made to the justice to set it aside, 
and such application is refused (2 Rev. Code, 971, sec. 2) ; 
but granting an appeal is at least préma facie evidence ‘that 
such application was made and refused, it was not necessary 
that the application should have been made in writing, or that 
the making or refusal of it should appear on the justice’s docket 
(2 R. C. p. 928, 929, secs. 2 & 3). The justice was not 
specially required by law to put such facts upon his docket. 
He might have done so if he had thought it useful. He could 
not grant the appeal without them, and granting it necessarily 
implies their existence. Great liberality is due in reviewing 
the judgments of justices of the peace. (15 Mo. 442.) The 
application to set aside the judgment by default may have been 
made and refused, and as an appeal was granted which could 
only have been done upon such application and refusal, their 
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existence is a fair and legitimate presumption. The granting 
of the appeal stands against the silence of the justice’s docket. 
The grant is affirmative evidence of the existence of the appli- 
cation and refusal; the silence of the docket is no evidence 
against it, for it is not legally inconsistent with such existence. 
Granting the appeal, then, was sufficient to put the respondent 
upon the proof of the non-existence of such application and 
refusal. 


F. P. Wright, for respondent. 
RYLAND, Judge, delivered the opinion of the court. 


This was a suit by James Burns, as administrator of Henry 
F. Burns, deceased, against Felix Hunton, before a justice of 
the peace, on a promissory note. There was a judgment by 
default before the justice’s court against Hunton, who after- 
wards prayed for and obtained an appeal to the Circuit Court. 
Upon the filing of the transcript of the justice’s proceedings in 
the Circuit Court, the plaintiff moved the court to dismiss the 
appeal because no appeal is by law allowed from a judgment 
by default in a justice’s court to the Circuit Court, unless within 
ten days after the rendering of such judgment by default ap- 
plication shall have been made to the justice by the party 
aggrieved to set the same aside, and such application shall 
have been refused, and because in this case no such applica- 
tion had been made, and consequently no appeal could be al- 
lowed. The court sustained this motion, and dismissed the 
appeal at the costs of Hunton. He afterwards moved to set 
aside this order dismissing his appeal, which motion being de- 
nied, he brings the cause here by appeal. 

The Circuit Court committed no error in dismissing the appeal. 
in this case. The proceedings before the justice show a proper 
service of the summons on Hunton, and the justice rendered 
the judgment against him by default correctly ; and from such 
judgment no appeal lies, unless the party aggrieved shal!, within 
the time prescribed by the statute, apply to the justice to set 
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aside the judgment by default, and the justice shall refuse so 
to do. 

In this court the appellant contends that the Circuit Court 
erred in dismissing this appeal, because the justice’s transcript 
shows that the appeal was granted by the justice; and as the 
law does not allow the appeal on such judgments unless the 
proper motion to set the same aside be first made and over- 
ruled, that in this case the mere act of granting the appeal 
presumes that such motion had been made and overruled. This 
reasoning is specious and unsafe. It was the appellant’s duty 
to have made the proper motion within time, and if he had done 
so, a rule on the justice to perfect his transcript would very 
soon have shown the fact. But he omits this important pre- 
requisite step, and obtains illegally an appeal, and relies alone 
upon the mere fact that an appeal was granted to him, as the 
proof of his having performed the necessary steps to his right 
thereto. His duty made it necessary that his application to set 
aside the judgment by default and its denial should appear by 
the record, and not by specious and unsafe implication. His 
right to appeal must plainly appear, and unless this necessary 
application appears by the record, he has no right to appeal 
from a judgment by default. Such has been the uniform prac- 
tice of our courts. (Barret et al. v. Lynch, 3 Mo. 261, deci- 
ded in 1834.) Let the judgment be affirmed ; the other judges 
concurring. 





Burns, Respondent, v. Hunton, Appellant. 


1. Where a judgment by default has been rendered by a justice of the peace, 
an appeal taken to a circuit court may properly be dismissed unless it ap- 
pear that prior to the taking of the appeal an application had been made to 
the justice to set aside the default. 


Appeal from Benton Circuit Court. 


Gardenhire, for appellant. 
F. P. Wright, for respondent. 
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RyLanD, Judge, delivered the opinion of the court. 


This suit is founded on an account due by defendant Hunton 
to the firm of Burns & Brother, and is brought by the plaintiff 
as surviving partner. The facts are very similar to those of the 
case of Burns as Adm’r, &c. v. Hunton, just decided. The 
suit was before a justice of the peace ; there was proper ser- 
vice of the writ, and judgment by default was correctly ren- 
dered in favor of plaintiff against the defendant, and, without 
making any application to set aside this judgment, Hunton 
takes an appeal to the Circuit Court. The plaintiff moved to 
dismiss the appeal, and the court sustained this motion. Hun- 
ton afterwards moved to set aside this order dismissing his ap- 
peal, which being denied him, he brings the case here by ap- 
appeal. The decision just rendered in the case of Burns as 
administrator, &c., v. Hunton, settles the law of this case, and 
to the opinion therein given reference is made. Let the judg- 
ment be affirmed ; the other judges concurring. 


Wituers, Appellant, v. Ropeers, Respondent. 


1. Where the defendant in an attachment suit, upon whom there had been a 
defective service, moves to quash the return of the sheriff and the writ, it 
is error to dismiss the suit. 


Appeal from Vernon Circuit Court. 


F. P. Wright, for appellant. 


I. The fact that the petition or a copy of it did not accom- 
pany the writ did not affect the validity of the writ. It was 
upon ihis ground the court quashed the writ and return, and 
dismissed the proceedings. In doing so, the court clearly erred. 

II. The petition, affidavit and bond authorized the clerk in 
issuing the writ. The petition and affidavit were amended out of 
abundant caution by leave of the court, and before the motion 
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was determined. There is no objection to the form of the writ. 
Petitions and proceedings may be amended in attachment cases 
as well as in any other case. (21 Mo. 412.) And the stat- 
ute allows the amendment of an affidavit. (R. C. 1845, p. 
142, sec. 47, 11.) The writ being good, and as the only 
defect in the proceedings complained of by defendant was an 
insufficient service in not reading the petition as well as the 
writ, this omission was cured by the appearance of the defen- 
dant, and moving the court to quash the writ and return. And 
this appearance precluded the court from quashing the writ and 
return upon the sole ground as it did that the petiiion or a copy 
did not accompany the writ. (Evans v. King, 7 Mo. 411; 
Whiting & Williams v. Budd, 5 Mo. 4483; Powers v. Browder, 
13 Mo. 154.) 

III. When the-the petition, affidavit and bond were filed, the 
suit was well instituted. The power of quashing applies to the 
writ and process only; a writ can not be quashed for any de- 
fect in the petition (4 Cushing. 280) ; neither can it be quash- 
ed because the petition did not accompany it. 

Gardenhire, for respondent. 

-I. The writ and return were properly quashed. (R. C. 
p- 189.) Itis true, a judgment rendered against a party who 
had no notice of the proceedings is utterly void. (7 Mo. p. 
1; ib. 463.) Legal notice of course is meant. Surely, if the 
party finds it out independent of process, he may appear for 
the special purpose of advising the court of the want of ser- 
vice, without such appearance amounting to service. A waiver 
of defects in service by appearance is an inference—a presump- 
tion of law from the conduct of the party, and must be truth- 
ful. It arises from a general appearance, not from a special 
one, in which the party expressly declares he does not mean to 
waive the defect, but comes to take advantage of it. What 
inference—what presumption can arise from such an appear- 
ance? What room is there for presumption? Shal! one be 
had against the truth? A party may make a voluntary appear- 
ance, but this is not it. It is a matter within his control, and 
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he may limit it as he pleases. A party in court for one pur- 
pose is not there for all. (9 Mo. 638, 741.) You can not 
JSorce a party to appear to the merits, except by process legally 
served. From a general appearance you infer his assent ; but 
when he says he does not assent, there is no room for infer- 
ence. There are full appearances and appearances not full. (5 
Mo. 445.) The nature of the appearance must be looked at. 
(Ib. 6 Mo. 57.) Appearance and defence waive defects. (3 
Mo. 40.) 

II. Whether appellant was entitled to a new writ was not 
decided by the court. The point was not made. The same 
point, and none other, expressly decided by the court below 
can be reviewed here. (R. C. 1845, p. 906, sec. 32.) The 
point evidently was not thought of below. 


RYLAND, Judge, delivered the opinion of the court. 


This was a suit by attachment. The clerk issued the writ, 
but did not send it out attached to the petition, nor did the 
petition accompany the writ. The sheriff served the writ by 
reading it to the defendant, and also attached his property. 

The defendant moved to quash the return and also to quash 
the writ. The plaintiff moved to amend his petition and affida- 
vit. The court permitted the plaintiff to file his amended peti- 
tion and affidavit, and then took up the defendant’s motions—to 
quash the return and to quash the writ—and sustained both 
motions, and also dismissed the plaintiff’s action, and ordered 
the property which had been attached to be restored to the de- 
fendant. The plaintiff excepted to these rulings of the court. 
He filed his motion to set aside the judgment dismissing his 
suit, and to reinstate his action; which being denied, he brings 
the ease here by appeal. 

There was no cause to dismiss the plaintiff’s action in the 
court below. It was the duty of the clerk to endorse the sum- 
mons on the petition, or annex the summons to the petition or a 
copy of the petition. Every summons must be accompanied by 
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the petition or a copy of it, and the service must be by reading 
the petition and writ to the defendant, or by delivering to the 
defendant, who shall be first summoned, a copy of the petition 
and writ, and to such as shall be subsequently summoned, a 
copy of the writ, or by leaving such copy at the usual place of 
abode of the defendant with some white person of his family 
above the age of fifteen years. There was no proper service of 
the writ in this case, because there had not been a copy of the 
petition accompanying it or the petition itself, and consequently 
the sheriff had not either read the petition or delivered a copy 
of it to defendant. Under this stage of the proceedings, the 
plaintiff could not have taken properly a judgment against the 
defendant. But after the defendant made his motion to quash 
the return, and to quash the writ, he was in court, and the court 
ought not to have dismissed the plaintiff’s suit. 

It might have continued the cause until the next term without 
requiring the defendant to plead, and required the plaintiff to 
furnish the defendant a copy of his petition in order that he 
might be prepared to plead at next term; and had the court 
below stopped at the quashal of the return of the writ, and then 
required the plaintiff to continue his suit and have a copy of the 
petition served on the defendant in order that he might be pre- 
pared to plead at the next term, there would have been no just 
grounds of complaint. But the court did not properly dismiss 
the plaintiff’s action. The attachment was not properly served. 
This court will therefore reverse the judgment of the lower court 
in dismissing the plaintiff’s suit, remand the cause with direc- 
tions to reinstate the action, and then let it proceed as an ordi- 
nary suit; Judge Scott concurring herein. 


Autison, Defendant in Error, v. Darton, Plaintiff in Error. 


1, A finding of facts by a court, to authorize a judgment, must be a finding 
of the facts put in issue. 
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Error to Jackson Circuit Court. 


Hovey, for plaintiff in error. 

I. The court below did not find facts which constitute a wrong- 
ful detainer, but assert the legal conclusion that ‘+ defendant 
wrongfully detained said pony ’? There is no finding of the 
facts. (See Practice Act, 1849, art. 15, sec. 2.) 

II. The finding shows a total failure of proof of the charging 
part of the petition, and then makes a new case for the plaintiff 
beiow, of which defendant below had no notice. (See Link v. 
Vaughn, 17 Mo. 585; Beck v. Berrara, 19 Mo. 80; Egert v. 
Wickee, 10 How. Prac. R. 193.) 

III. Where the original taking is not found to be unlawful, a 
demand and refusal must be found in order to constitute an un- 
lawful or wrongful detainer. (See 2 Starkie on Ev. 839.) 

WVapton, for defendant in error. 

I. The petition, in averring that defendant has not returned 
the same, although often requested so to do, is substantially an 
averment of a wrongful detainer, and the affidavit is in exact 
accordance with the statwte. The finding of the court is respon- 
sive to this allegation, and the allegation of wrongful taking is 
altogether immaterial. 

II. If the cause of action is held to be imperfectly or inarti- 
ficially stated, the verdict cures the defects upon the presump- 
tion that the court or jury found all the facts essential to main- 
tain the action. This could not be so if no cause of action at 
all was stated ; but here is a good cause of action—the wrong- 
ful detainer, and the plaintiff’s right of property and possession. 

III. The facts charged in the petition are found, to-wit, 
that plaintiff was the owner and entitled to possession, and that 
defendant was in possession, and that his possession was wrong- 
ful. No greater degree of detail is requisite in the finding of a 
court than in the averments of a petition. 


RyLanD, Judge, delivered the opinion of the court. 


This was an action brought by Allison against Darton in the 
Circuit Court of Jackson county to recover a pony. The 
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plaintiff in his petition alleged that on the 6th day of January, 
A. D. 1855, at the county of Jackson, the defendant, without 
leave, wrongfully took the following property of the plaintiff, 
and has not returned the same, although often requested so to 
do, that is to say, one white stud pony, four years old last 
spring ; by which the plaintiff says he is damaged in the sum of 
sixty dollars, and asks judgment that said pony be delivered 
up to him by said defendant, and such other relief, &c. 

The defendant appeared and filed his answer, denying that 
he took the pony without leave wrongfully, and denies that 
plaintiff is damaged to any amount whatever. He states that 
some time in November, A. D. 1854, one Thomas Leonard 
sent the white stud pony in controversy, with a lot of other po- 
nies, to the house and farm of the defendant, to be kept, fed, 
and taken care of, and to be paid for what the same was rea- 
sonably worth ; that defendant took charge and possession of the 
pony in question, together with the others, and kept, fed, and 
took care of, and remained in possession of the said white stud 
pony from the 3d day of November, A. D. 1854, until about 
the 9th day of January, A. D. 1855, at which time the pony 
was taken out of his possession by the sheriff of Jackson county, 
by virtue of the order and writ in this action. He stated that 
the keeping of said pony was reasonably worth the sum of thir- 
teen dollars and sixty cents; and that the same had not been 
paid, or any part thereof, but was still due to him. So that 
in fact he says that he was and is entitled to the possession of 
same white stud pony by reason of his lien on him for his said 
keeping, feeding, and taking care of him; and prays judg- 
ment, &c. 

The cause was tried by the court without a jury, and the fol- 
lowing is the finding of the facts by the court: ‘‘ That before 
and at the time of the institution of this suit, plaintiff was the 
owner of, and entitled to the possession of the white stud pony 
in the plaintiff’s petition described and sued for; and that de- 
fendant, before and at the time of the commencement of this 
suit, was in possession of said pony, and wrongfully detained 
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said pony from plaintiff ; and the court thereupon declares the 
law to be for plaintiff, and accordingly finds for plaintiff. The 
defendant moved in arrest of judgment, which being overruled, 
he excepted, and brings the case here by writ of error. 

The plaintiff in error contends that the finding of the facts in 
the case by the court is not sufficient to warrant the judgment. 
In the opinion of this court, this objection is well taken. The 
plaintiff in his petition charges an unlawful taking, and that 
defendant still detains the property. The defence is a denial 
of the wrongful taking, and a delivery lawfully to the defen- 
dant, and that he has a lien upon the property for the keeping 
and feeding of it. The finding is that defendant did wrong- 
fully detain the property. This is not a sufficient finding of the 
issue. The court says nothing about the wrongful taking— 
nothing about the feeding and taking care of the pony by the 
defendant, and the lien therefor. This can scarcely be con- 
sidered a finding of facts. The facts in issue should have been 
found, and not a conclusion of law. (Bates v. Bower, 17 Mo. 
550 ; Farrar v. Lyon, 19 Mo. 122 ; Walsh v. Edmonson’s Ex’r, 
19 Mo. 142; Javens v. Harris, 20 Mo. 262.) Where there 
is not a sufficient finding of facts to authorize the judgment, 
this court will reverse. The facts put in issue should be 
found—not the evidence nor conclusions of law. 

This judgment must be reversed. The other judges concur- 
ring, it is reversed, and cause remanded. 


SHROYER, Respondent, v. BarKLEY, Appellant. 


1. Where a party to a submission to arbitration failed to attend upon the ar- 
bitrators at the time and place appointed for the hearing of the matters sub- 
mitted ; held, that it was not error to refuse to vacate the award made upon 
a motion made under section 9 of the act concerning arbitrations, (R. C. 
1845, p. 121,) the ground of which was that the failure to attend at the 
hearing was unavoidable by reason of the obstruction of the roads, caused 
-by the rise of the water courses. 
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Appeal from Saline Circuit Court. 


Napton, for appellant. 


I, The unavoidable absence of Barkley, after using due dili- 
gence, he having at the time a meritorious defence, comes 
within the spirit and meaning of the 9th section of the act con- 
cerning arbitrators,. 

II. If it does not, the court has the power and it is its duty 
to vacate an award rendered under such circumstances. This 
power is inherent in all courts, and the statute was not needed 
to give it, and will not be construed to take it away unless the 
language be plain and unequivocal, and it admit of no other 
construction. (In the matter of Hick, 8 Taun. 794; Hollings- 
worth v. Lieper, 1 Dallas, 161; Chapman v. Hirwan, ib. 187; 
Peters v. Newkirk, 6 Cow. 103; Falconer v. Montgomery, 4 
Dall. 234; Bedington v. Suithwell, 4 Price, 282; 2 Chitty, 
44; Salk. 71; Caldwell on Arb. 45, 118, 124, 210; Lutz v. 
Luthecum, 8 Pet. 178-9; Craig v. Hawkins, Harden, 46; 
Tonance et al. v. Amsden & Chapman, Tidd, 841; 3 McLean, 
509, 615.) 

II. If section 23 of our statute is to be understood as still 
reserving the right of action upon the arbitration bond and 
the award, and also the power of a court of chancery over these 
awards, as it existed in England, then it is manifest that in 
accordance with the authorities in England and this country, 
the judge should not enter a judgment, but leave the parties 
to their respective remedies, if he entertained doubts about the 
question of diligence. (Tidd’s Prac. 889.) But chancery has 
no jurisdiction, unless the grounds of relief are discovered 
after judgment on the award. (Waples v. Waples, 1 Harring- 
ton, 392.) 

III. It is manifestly the intent of our statute that the court 
which is called upon to vacate or to enter judgment upon an 
award, has all the powers which a court of equity would have 
in a distinct application. This was the English practice: where 
the application was made in due time under the statute, and the 
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arbitration or submission was made a rule of court, every 
ground of relief in equity against an award was equally open 
in a court of law. (2 Tidd.) 


Gardenhire, for respondent, cited R. C. 1845, p. 122, § 2, 
9, 12; 7 Yerg. 239; 10 id. 202; 2 J. J. Marsh. 846; 2 
Johns. Ch. 551; 1 Day, 153; 3 Rand. 122; 1 Wash. (Va.) 
156, 11; 3 Harr. & McHen. 141; 7 Conn. 536; 2 Gall. 61; 
1 Root, 197 ; 8 Greenl. 119, 288; 6 Pick. 148; 10 id. 348; 
8 Mass. 410; 9 Mo. 29; 1 Ves. Ch. 865; 6 id. 282; 9 id. 
865; 2 id. 15; 12 id. 412; 21 Pick. 417. 


RyLanD, Judge, delivered the opinion of the court. 


This was a submission of certain matters in chancery be- 
tween the parties, to the award of two persons chosen by them. 
The submission was in writing, dated 3d of July, 1854, and 
the award was to.be made and published on or before the Ist 
day of October, 1855. The arbitrators fixed several different 
days and timez for the hearing, which was postponed for good 
cause, until at last they fixed the 17th day of September, 1855, 
as the time for hearing and determining the matters. The 
court-house in Marshall, in the county of Saline, was the place 
of meeting. ‘The parties were duly notified, and on the day 
and at the place Shroyer met the arbitrators, but Barkley did 
not. The arbitrators proceeded to hear and to decide the mat- 
ters in the absence of Barkley, and made their award in writ- 
ing agreeably to the terms of the submission. At the Novem- 
ber term of the Circuit Court of Saline county, in 1855, the 
next term after the award was made, Shroyer produced the 
award and submission, and moved that a judgment of the court 
be made and had thereon, and Barkley appeared at the same 
term, and moved the court to vacate and set aside the award. 
Barkley stated five causes for his motion, and supported his 
motion by his affidavit. The court heard the motions of the 
parties and the testimony produced thereon for and against, and 
overruled Barkley’s motion, and sustained Shroyer’s motion, 
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and made the award of the arbitrators a judgment of the court 
according to the terms of the submission. Barkley excepted, 
and brings the case here by appeal. 

The principal ground relied upon by Barkley for vacating the 
award was his absence, and his alleged inability to meet the 
arbitrators at Marshall on the 17th September, 1855, on ac- 
count of high waters. The second cause assigned for setting 
aside and vacating the award is as follows: ‘‘ Because the 
award was obtained and made by undue means, in this, to-wit, 
that the said Barkley resided in Benton county, and at the time 
the award was made, and the hearing had before the arbitra- 
tors, he was prevented from attending the hearing by recent 
high waters and floods. He states that the creeks and water- 
courses were so high from rains, that he could not possibly at- 
tend the hearing, and that there was an ex parte hearing had: 
in his absence ; that advantage was taken of his absence by the 
said Shroyer and the arbitrators; that if his part of the case 
had been presented and proved, no such award could have been 
given; that he could have produced evidence, and would have 
done so, to establish his accounts and to disprove those of the 
said Shroyer, but was prevented from doing so by the act of 
God aforesaid ; that in order to have tne case fully and fairly 
presented to them, it became and was the duty of the arbitra- 
tors to postpone the hearing to a further time, until the waters- 
subsided, so that the said Barkley could attend; but the said 
Shroyer and the said arbitrators, well knowing the premises, 
proceeded in his absence and made up said award, which is un- 
just, and was procured as aforesaid by undue means.”? There 
is nothing in any of the other causes assigned to vacate the 
award. The affidavit of Barkley is as follows: ‘‘ Now at this 
day comes William D. Barkley, who makes oath and says that 
in a matter of dispute between this deponent and Presley 
Shroyer, wherein certain matters of difference were referred to 
the arbitrament of Edward Garnett and Randal Latimer; and 
whereas said arbitrators in the above cause, agreeably to a time 
fixed upon by themselves, to-wit, on the 17th day of Septem- 
23—VOL. XXIV. 
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ber, A. D. 1855, met in the town of Marshall, on the day last 
aforesaid, at which time this deponent was notified to be pre- 
sent; but this deponent states that he was unable to attend and 
ibe present at the time and place mentioned, because there were 
sundry creeks and streams intervening between his place of resi- 
-dence—which is Warsaw, Benton county—and the town of Mar- 
‘shall in Saline county; that he, the deponent, had made every 
‘necessary arrangement and preparation to attend the sittting of 
‘the arbitrators and the investigation between himself and 
‘Shroyer ; that about the time this defendant was ready, and 
-about starting to Marshall, there were heavy and considerable 
falling of rains; that the streams, that is to say, Flat creek 
-and others, were swollen to such a height that it was impossible 
for the deponent to pass or cross them without endangering his 
life ; that the streams aforesaid remained in that condition for 
‘several days ; there were no bridges or ferries across said 
streams, for want of which all communications were cut off 
:and suspended between Warsaw and Marshall for several days. 
‘This deponent says that as soon as the water-courses refer- 
red'to permitted the deponent hastened on to Marshall, but ar- 
rived too late to be present and attend the trial aforesaid; that 
it was no fault of the deponent that he was not present at the 
‘trial: he was anxious to be present; that he had claims and 
-demands against said Shroyer, which were meritorious and just ; 
that if he had been present, as he desired to be, that he had no 
doubt but that he could have shown himself entitled to an award 
for a large amount of money ; but by reason of his unavoidable 
absence an award has been entered up against him for a large 
amount. This deponent says that if he could have been pre- 
sent at the trial aforesaid, he had witnesses by whom he could 
have proven that the claims set up by Shroyer were unjust and 
had no foundation in law or equity ; that Shroyer was fully 
aware of the condition of the water- courses, but, for the purpose 
of taking an obvious advantage of the absence of this deponent, 
insisted upon the trial of this cause in his absence, which ena~ 
bled him to obtain ‘an undue advantage over deponent. This 
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deponent further states that if he can obtain a new trial it will 
enable him to recover from said Shroyer a large amount of 
money, which he is legally and equitably entitled to; and with- 
out a new trial this deponent will be forever barred and pre- 
vented from a recovery of his just claims, and be subjected to 
the payment of the unjust award made by the arbitrators, which 
was obtained and procured by undue means, and ought to be 
set aside and vacated; and this affiant prays the court to vacate 
and set aside the said award. He states that the award and 
hearing was had, and the award made, in the absence of this 
affiant, and was based wholly upon an ez parte hearing, this 
affiant not being present in person or by agent or attorney, but 
was prevented from being there and from having his proof be- 
fore the arbitrators by the act of God, as hereinbefore set 
forth.” 

The testimony offered was in relation alone to the high waters, 
and upon this subject the testimony as to the practicability of 
travelling from Warsaw to Marshall is somewhat conflicting ; at 
least there is great doubt of the reasonableness of Barkley’s 
excuse, for there is positive proof of the fact that several per- 
sons did pass from Saline county to Warsaw and back about 
the time Barkley ought to have done so. And although Bark- 
ley’s counsel argued the matter before this court as if the Cir- 
cuit Court had found the fact to be that Barkley was not able 
to attend the arbitrators at Marshall, on the 17th September, 
1855, by reason of the high water and flood, and as if he had 
been prevented from doing so by the act of God, yet the record 
does not show that such was the opinion of the Circuit Court ; 
for no stch fact is proved, or even intimated by the Circuit 
Court. Indeed, in our opinion, the evidence would well have 
justified the court in finding to the contrary. The question, 
then, presented by this record is, will the absence of Barkley 
afford a sufficient reason to vacate the award in this case, un- 
der the circumstances? In our opinion, it will not. He was 
duly notified ; his absence is his own neglect or misfortune. If 
he had gone before the arbitrators and made his excuse then, 
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even after the day appointed for the meeting, and asked for a 
re-opening of the hearing, or for permission then to offer his 
evidence, and they had refused him, the case would have pre- 
sented a different aspect. But here is nothing done; he is 
simply absent because the water-courses are flush or high, and 
depends alone upon that subject for vacating the award. There 
is nothing of undue means used by Shroyer, or of improper or 
undue means on the part of the arbitrators. They had post- 
poned the meetings from time to time until less than two 
weeks remained for them to act, and we can not say, from all 
the facts appearing on the record, that the Circuit Court com- 
mitted error in giving judgment on the award. There is no 
ground for supposing that the award was procured by corrup- 
tion, fraud or other undue means. The arbitrators met on the 
10th of August, 1855, and appointed 17th September for the 
meeting and hearing of the parties. The parties were duly no- 
tified of the time and place, and there is no ground to suppose 
that the arbitrators or Shroyer anticipated any obstruction by 
means of high waters, or any other means, to the meeting or 
attendance of the parties at that day. 

These tribunals are of the parties? own making, and their 
decisions are looked upon by the courts with favor. The arbi- 
trators are chosen to prevent tedious and expensive litigation— 
are selected as the judges of the parties, and their awards have 
ever been favored in our courts. Corruption, fraud or other 
undue means are necessary to be proved or be made to appear 
before the courts will vacate the awards. There is no ground 
here to impute any improper act to the arbitrators, or misbeha- 
vior.on their part to the prejudice of Barkley. Those is no 
proof of any undue means or any unfair or fraudulent practi- 
ces on the part of Shroyer to induce the arbitrators to make the 
award ; and whether the courts of our state will go beyond the 
causes mentioned in the 9th section of our act, or not, in vacat- 
ing or setting aside the awards of arbitrators, is not the ques- 
tion here presented. But did the facts, as set forth on the re- 
cord, authorize the court to render judgment on the award ? 
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We have not the least hesitation in stating that, in our opia- 
ion, the court below properly overruled Barkley’s motion and 
sustained Shroyer’s. The judgment will therefore be affirmed ; 
the other judges concurring. 


Tue State, Plaintiff in Error, v. Bripges, Paris & SmitH, 
Defendants in Error. 


1. An indictment under section 27 of article 8 of the act concerning crimes 
and punishments (R. C. 1845, p. 404,) may be good, although the sum bet 
on the result of the election may not be stated therein. 

2. An indictment under said section charged in the same count A. and B. with 
betting on the result of an election, and C. with becoming stakeholder of 
said bet; held, that the indictment was defective, said offences being dis- 
tinct and separate offences. 


Error to Lawrence Circuit Couré. 


Ewing, (attorney general, ) for the State. 

I. The amount of money bet is immaterial, and was not tra- 
versable. The indictment follows the language of the statute. 
(R. C. 1845, p. 404.) 

II. Several offenders may, for different offences of the same 
kind, be in some cases included in the same indictment, the 
word severally being inserted, which makes it several as to 
each ; but they must admit of the same plea and sentence. 
(Chitty C. L. 270.) The word severally is not inserted in this 
indictment, but the offences are severally stated and admit of 
the same plea and sentence. 


RYLAND, Judge, delivered the opinion of the court. 


The defendants were indicted by the grand jury of Lawrence 
county, at the October term of the Circuit Court, in the year 
A. D. 1854,—Bridges and Paris for betting on the result of an 
election, and Smith for holding the stakes or money bet. The 
defendants appeared to the indictment, and moved to quash it ; 
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the court sustained the motion. The State, by her circuit attor- 
ney, excepted, and brings the case here by writ of error. The 
indictment is as follows: ‘‘ The grand jurors for the State of 
Missouri, impannelled, &c., for the body of the county of Law- 
rence, upon their oath present that Guilford Bridges and Eli 
G. Paris, late of said county, heretofore, to-wit, on the third 
day of August, A. D. 1854, with force and arms, at the county 
of Lawrence, and state of Missouri, did then and there unlaw- 
fully bet and wager a sum of money on the result of an elec- 
tion, which was held on the first Monday in August, A. D. 
1854, in the county of Lawrence, and state of Missouri, be- 
- tween one John C. Price and Robert B. Taylor, who were then 
running as candidates to represent the county of Lawrence, in 
the state of Missouri, in the legislature of the state of Missouri ; 
said election being then and there authorized by the constitu- 
tion of the state of Missouri, and by the laws of the state of 
Missouri. 

‘¢ And the jurors aforesaid, upon their oath aforesaid, do 
further present, that one Abram T. Smith, late of the county 
aforesaid, on the day and year first aforesaid, with force and 
arms, at the county and state aforesaid, did then and there un- 
lawfully and knowingly become stakeholder of said het and 
wager by then and there receiving said money from the said 
Guilford Bridges and Eli G. Paris, and holding the same unul 
__the result of said election could be ascertained, contrary,” &c. 

This indictment is founded on the 27th section of article 8 of 
the act concerning crimes and punishments. (R. C. 1845, p. 
404.) ‘* Every person who shall bet or wager any money or 
property or other valuable thing on the result of any election 
authorized by the constitution or laws of the United States or 
of this state, or on any vote to be given at such election, or 
who shall knowingly become stakeholder of any such bet or 
wager, shall be punished by fine not exceeding fifty dollars.” 
The court below having quashed the indictment, it becomes ne- 
cessary to examine and determine whether the same be sufficient 
or not. 
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The indictment does not allege that Bridges and Paris bet 
with each other in express terms on the result of the election ; 
but such is obviously the fair intent and meaning of the charge, 
and it must be understood that they bet with each other. It 
does not mention the amount or sum of money or other thing 
bet ; we think this omission does not vitiate it. No doubt it is 
the safest and best course to pursue, in drawing indictments 
under this statute, to state the amount or sum bet; but the 
amount is not material. There is no necessity to state a venue 
to the election on the result of which the bet was made; so 
that the repugnancy or uncertainty arising from the statement 
of two dates or times before and then referring to one of them 
by using the words ‘‘ then and there,”’ in this indictment, does 
not vitiate it. It is sufficient to aver that the election was au- 
thorized by the constitution and laws of the state of Missouri, 
without saying ‘‘then and there.”? There is no necessity to 
put a venue to the authority by which the election was held. 
So there is nothing of weight in this objection. Then why did 
the court below quash the indictment? We suppose because 
there is but one count in it, and there are two distinct and sep- 
arate offences charged in this count against three different per- 
sons. One offence is, the betting by two of these persons, 
which is complete before the other offence can arise. The other 
offence is the holding of the stakes or sum bet, and is totally 
different from the betting. There is no connection between 
these two offences ; they are independent of each other; and, 
although divers persons may be indicted for an offence jointly 
committed by them in one count of the same indictment, yet we 
think it is not allowable to indict divers persons for separate, 
distinct and different offences in the same count of the indict- 
ment ; therefore as the Circuit Court quashed this indictment, 
we will not reverse its judgment. The judgment is affirmed ; 
the other judges concurring. 
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Tae Stare, Plaintiff in Error, v. Brrpces, Parts & Smit, 
Defendants in Error. 


1. See the State v. Bridges, Paris and Smith, ante, p. 353. 
Error to Lawrence Circuit Court. 
Ewing, (attorney general,) for the State. 


RyLanpD, Judge, delivered the opinion of the court. 


This indictment is against Bridges and Paris for betting one 
hundred dollars on the result of the congressional election, held 
in August, 1854, between John S. Phelps and Waldo P. John- 
son, and against Abram T. Smith, for holding the stakes bet. 
There is but one count. The defendants appeared and moved 
to quash the indictment. The court sustained the motion ; the 
circuit attorney excepted, and brings the case here by writ of 
error. This indictment is similar to the one in the case just 
decided against the same defendants, and is liable to the same 
objection as to misjoinder. The amount bet is mentioned in 
this indictment. We refer to the opinion just delivered in the 
case of the State v. Bridges, Paris and Smith. 

The judgment must be affirmed ; the other judges concurring. 


Tue State, Plaintiff in Error, v. Smrra & Nicuoxas, De- 
fendants in Error. 


1. An indictment under section 27 of article 8 of the act concerning crimes 
and punishments (R. C. 1845, p. 404), charging A. and B. with betting on 
the result of an election, is good, although it be not expressly charged 
that they bet with each other. 


Error to Lawrence Circuit Court. 


Ewing, (attorney general, ) forthe State. 
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Ry.anp, Judge, delivered the opinion of the court. 


The defendants were indicted for betting on the result of an 
election held for the purpose of electing a representative in 
Congress. The defendants appeared and moved to quash the 
indictment. The court sustained the motion and quashed the 
indictment. The circuit attorney excepted, and brings the 
case here by writ of error. The indictment is as follows : 
‘¢'The grand jurors for the State of Missouri, within and for 
the body of the county of Lawrence, upon their oath present, 
that one Abram T. Smith and Russel B. Nicholas, late of said 
county, heretofore, to-wit, on the 8th day of August, A. D. 
1854, at the county of Lawrence, and state of Missouri, with 
force and arms, did then and there unlawfully bet and wager 
asum of money, to-wit, one hundred dollars, on the result of 
an election which was held on the first Monday in August, A. 
D. 1854, between one John S. Phelps and Waldo P. Johnson, 
who were then running as candidates to represent the sixth con- 
gressional district in the state of Missouri, in the Congress of 
the United States of America; said election being then and 
there authorized by the constitution of the United States of 
America, and by the laws of the state of Missouri, contrary,” 
&c. This indictment is substantially good. The sum here bet 
is mentioned; the defendants, though not charged expressly 
with betting with each other, yet must be so understood to have 
bet ; there is no averment that they bet with any other person 
or persons, and the plain import of the charge is, as alleged in 
this indictment, that they bet with each other. The venue to 
the authority by which the election was held is not necessary, 
is useless, and it can not have the effect of rendering the in- 
dictment uncertain or repugnant because two different times 
have previously been stated in the indictment. (See the opin- 
ion just delivered in the case of the State v. Bridges et al. ) 

The court below did commit error therefore in quashing this 
indictment ; its judgment is reversed, and the cause remanded ; 
the other judges concurring. 
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Tue State, Appellant, v. Hayes, Respondent. 


1. Time and place should be stated in an indictment with certainty. An ine 
dictment which, after stating several different times, charges that the defen- 
dant “then and there”? committed the offence, &c., is bad for uncertainty. 


Appeal from Polk Circuit Court. 


Ewing, (attorney general, ) for the State. 


I. Time and place are alleged with sufficient certainty to every 
material averment. (1 Chitty C. L. 220; Commonwealth v. 
Wentz, 1 Ashm. 269; Commonwealth v. Dedham, 16 Mass. 
141; United States v. La Coste, 2 Mason, 140.) 

II. The indictment is sufficient without averring or setting 
out any order of the court or judge for the warrant. (State v. 
Copp, 15 N. H. 214; 2 Chitty C. L. 8381; 4 T. R. 366; 
Archb. C. P. 356; 5 T. R. 607; 3 T. R. 632; 3 Gilman, 
76.) It is not necessary to set out the process so as to show it 
to be valid. The State, on the trial, could not introduce inva- 
lid process in evidence. It is sufficient to describe the process 
so as to identify it. (Slicker v. State, 8 Engl. 397 ; United 
States v. Clark, 1 Gall. 497.) 


F. P. Wright, for respondent. 


* I, The court did not err in quashing the indictment. There 
are several times previously laid in the indictment, and the 
venue as to the attempt to rescue is laid by the words ‘then 
and there.” The law is well settled that when two different 
times are mentioned in an indictment, and a material fact is 
afterwards averred, it will not be sufficient to give venue to such 
fact by stating ‘‘ then and there’ only. (State v. McCracken, 
20 Mo. 411; State v. Hardwick, 2 Mo. 228; Jane v. The 
State, 8 Mo. 63; 1 Chitty C. L. 179; 1 Archb. C. P. 83.) 
Il. The indictment does not show, nor does it appear on the 
record that the court or any judge made any order authorizing 
the clerk to issue the warrant under which the person indicted 
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was arrested. (R. C. 1845, p. 870.) This presents the ques- 
tion whether the warrant was not void and the proceedings of 
the sheriff, in making the arrest, illegal. The warrant was also 
issued in November, 1852, and is made returnable in April, 
1852. An indictment for a rescue must show that the person 
rescued was lawfully in custody, and set out the writ and war- 
rant. (1 Hale P. C. 606; Stark. Cr. Pl. 156; Archb. C. L. 
560 ; Rex v. Mead, 2 Stark. 205; see form of indictment for 
rescuing prisoner held on indictment in 2 Chitty C. P. 197; 
Rex v. Burbridge, 3 P. W’ms, 439, 499; Rex v. Osmer, 5 
East. 304. ) 


RYLAND, Judge, delivered the opinion of the court. 


The defendant was indicted for feloniously attempting by 
force to set at liberty and rescue one Harris Gear out of the 
custody and against the will of the sheriff of Cedar county, by 
feloniously, with force and arms, assaulting the said sheriff and 
by seizing hold of him, the said William Montgomery, the sher- 
iff as aforesaid. The indictment charges that the clerk of the 
Circuit Court of Cedar county, did, according to law ard the 
statutes in such case made and provided, on the 10th day of 
November, A. D. 1852, issue a certain warrant under his hand 
and the seal of the Circuit Court of said county, directed to the 
sheriff of said county, thereby commanding him, the said sher- 
iff, to take the body of Harris Gear, and him, the said Harris 
Gear, safely keep, so that he have the body of said Harris Gear 
at the next term of the Circuit Court for said county of Cedar, 
to be held at the court-house, in the town of Fremont, on the 
fourth Monday after the fourth Monday in March, A. D. 1852, 
then and there to answer unto the State of Missouri upon an 
indictment against him, the said Gear, for a felonious assault, 
with intent to kill, upon the body of one William Eversole. The 
indictment charges that the warrant came to the hands of the 
sheriff of Cedar county, William Montgomery, Esq., on the 10th 
day of February, A. D. 1853, to be executed; and that the 
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said sheriff afterwards, to-wit, on the day and year last afore- 
said, at the county of Cedar aforesaid, as such sheriff, did then 
and there arrest and take into his custody the said Harris Gear, 
according to the command of the said warrant, and then and 
there had the said Harris Gear in his lawful custody by virtue 
of the said warrant, and the said Harris Gear being so arrested 
and in the care and custody of the said William Montgomery, 
sheriff as aforesaid, one John Hays, late, &c.,.afterwards, to- 
wit, on the day and year aforesaid, at the county of Cedar, 
aforesaid, he, the said Harris Gear, so being in the custody of 
the said William Montgomery, as such sheriff, and for a felony 
as set forth in said warrant, he, the said John Hays, did then 
and there felon:ously attempt by force to set at liberty and res- 
cue the said Harris Gear out of the custody and against the will 
of him, the said William Montgomery, by then and there felo- 
niously and with force and arms assaulting the said William 
Montgomery, and by seizing hold of him and then and there 
holding him, and by other means and force, to-wit, on the day 
and year aforesaid, at the county of Cedar aforesaid, contra- 
ry, &c. 

The defendant appeared to the indictment, and upon his peti- 
tion the venue was changed from Cedar Circuit Court to the 
Circuit Court of Polk county. In the Polk Circuit Court he 
appeared and demurred to the indictment, stating for causes of 
demurrer that the said indictment is defective and uncertain 
as to the time when said supposed offence was committed, sev- 
eral times having been previously mentioned in said indictment, 
and it is unknown and uncertain to which of the times the ‘* then 
and there” refers. It is not alleged that any order of the Cir- 
cuit Court or of any judge had been made for the issuing of 
said warrant. The court sustained the demurrer to the indict- 
ment. The circuit attorney brings the case here by appeal. 

This indictment, according to the previous decisions of this 
court, is not sufficient. Here two or three different times have 
been mentioned, and then the offence is charged to have been 
‘then and there” committed. (State v. “Hardwick, 2 Mo. 
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228; Jane v. The State, 3 Mo. 63; State v. McCracken, 20 
Mo. 411.) The demurrer was therefore properly sustained. 
The objection taken to the issuing of the capias or warrant, as 
alleged in the indictment, is not well taken. The indictment 
avers that the clerk issued the warrant under the seal of the 
court, according to the statute law in such cases made and pro- 
vided. The capias, being under the seal of the court, is to be 
considered the act of the court through its clerk. The judg- 
ment below must be affirmed ; the other judges concurring. 


Tue State, Plaintiff in Error, v. Goopz, Defendant in Error. 


1. An indictment was in the following form: “ The grand jurors for the State 
of Missouri, for the body of Putnam county, sworn, upon their oaths 
present, that B. E. G., late of Putnam county aforesaid, on the first day of 
October, in the year 1855, at the county aforesaid, did then and there un- 
lawfully buy a certain commodity, to-wit, five deer skins, then and there 
of the value of five dollars, of a certain slave, called John,” &c. Held, 
that a venue was properly laid to the commission of the offence. 


Error to Putnam Circuit Court. 


Ewing, (attorney general, ) for the State. 


I. The venue was sufficiently laid, (8 Mo. 283 ; 10 ib. 743; 
19 ib. 386.) 


RYLAND, Judge, delivered the opinion of the court. 


Benjamin E. Goode was indicted by the grand jury of Put- 
nam county, at the October term of the Circuit Court for said 
county, in the year A. D. 1855, for buying of a certain slave 
a certain commodity (deer skins) without the consent in writing 
of tue master, owner or overseer of said slave first had and ob- 
tained. The defendant appeared to the indictment and moved 
to quash it for want of venue to the commission of the offence. 
The court sustained the motion, and quashed the indictment ; 
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the circuit attorney excepted, and brings the case here by writ 
of error. The indictment is as follows: 

‘¢ The grand jurors for the State of Missouri, for the body of 
Putnam county, sworn, upon their oath present, that Benjamin 
E. Goode, late of Putnam county aforesaid, on the first day of 
October, in the year of our Lord eighteen hundred and fifty- 
five, at the county aforesaid, did then and there unlawfully buy 
@ certain commodity, to-wit, five deer skins, then and there of 
the value of five dollars, of a certain slave called John, then 
and there being the property of William B. Jones, of which 
said slave, called John, he, the said William B. Jones, was 
then and there and still is the owner, without the consent in 
writing of the master, owner or overseer of said slave being by 
him, the said Benjamin E. Goode, then and there first had and 
obtained then and there, to authorize him, the said Benjamin 
E. Goode, to then and there buy the commodity aforesaid of 
the said slave, contrary,” Xc. 

The defendant’s motion to quash was ‘ for the reason that 
said indictment does not lay any venue to the commission of the 
offence charged in the indictment.” 

There is not the slightest pretence to sustain this motion. 
Here are some six different statements of venue in one short 
indictment for one breach of one statute prohibiting any per- 
son from buying any commodity of a slave without having the 
master’s, Owner’s or overseer’s permission in writing therefor. 

It is a subject of serious regret that so many indictments 
have been brought before our court by the improper action of 
the lower courts in quashing them for mere trifling informali-- 
ties. It is to be hoped that this practice will change; that cir- 
cuit attorneys will be more observant and particular in drawing 
indictments, and that the courts will be more careful not to 
quash indictments substantially good. 

The judgment must be reversed, and the cause remanded for 
further proceedings ; the other judges concur. 
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Tue State, Plaintiff in Error, v. ArBogast, Defendant in 
Error. 


1. An indictment charging the defendant—one M. A.—with selling “ intox- 
icating liquors in a quantity [ ] than one quart, to-wit, one-half pint 
of whisky, of the value, &c., and one-half pint of brandy, of the value, 
&c., to one T. W. C.,?? &c., “ without the said M. A. then and there first 
taking out and having a license as a dram-shop keeper, according to law, 
or any other lawful authority, contrary,” &c., is sufficient. The word 
“Jess”? having been omitted, the averment under the videlicet becomes 
material, and muust be proved as laid. 


Error to Grundy Circuit Court. 


Ewing, (attorney general,) for the State, cited State v. 
Edwards, 19 Mo. 674. 


RyLaNnD, Judge, delivered the opinion of the court. 


Michael Arbogast was indicted by the grand jury of Grundy 
county, at the Circuit Court, at the April term, 1855, for selling 
intoxicating liquors without license. The defendant appeared 
and moved to quash the indictment. His motion was sustained, 
and the indictment quashed. The circuit attorney excepted to 
the decision of the court, and filed his bill of exceptions, and 
brings the case here by writ of error. The question then be- 
fore us involves the sufficiency of the indictment, which is in 
substance as follows: The grand jurors of the State of Mis- 
souri, for the body of Grundy county, duly impannelled, sworn 
and charged, upon their oath present, that Michael Arbogast, 
late, &c., on &e., at, &c., aforesaid unlawfully, did directly 
sell intoxicating liquors in a quantity than one quart, 
to-wit, one-half pint of whisky, of the value of ten cents, 
and one-half pint of brandy, of the value of ten cents, to 
one Thomas W. Cooper and divers others persons, then and 
there being, without the said Michael Arbogast then and there 
first taking out and having a license as a dram-shop keeper, 
according to law or any other lawful authority, contrary, &c. 
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The indictment is drawn carelessly, and without precision ; 
the pleader intended, no doubt, to place the word ‘‘ less” be- 
tween the words ‘‘ quantity” and ‘ than ;”? but his failing to 
do so does not necessarily render the indictment deficient. 
Here the averment as to quantity under the védelice¢—the ‘* to- 
wit”’—is material, and the State will be held to proof of the 
fact as alleged; and thus understood, the indictment in sub- 
stance charges the defendant with selling a half pint of prohib- 
ited liquor without a license, and this is sufficient. The aver- 
ment ‘* without taking out and having a license as a dram-shop 
keeper, according to law or any other iawful authority,” we 
consider sufficient to negative the idea of the defendant’s hav- 
ing any license of any kind authorizing him to sell intoxicat- 
ing liquors. In this indictment the averment as to the quantity 
sold, though coming after the ‘‘ to-wit,” is to be considered 
material, and the State must prove the quantity as laid, and 
without such proof there would be a variance between the charge 
and proof, and the defendant would be entitled to his acquittal. 
The general rule in relation to allegations under a widelicet 
or sci/icet seems to be this: if they be :mpossible or contrary 
or repugnant to the preceding matter, they shall be rejected as 
surplusage and void. _ But when they are used to explain what 
goes before them, and are consistent with the preceding matter, 
then they are material and traversable. ‘It is the office of 
a videlicet,’? says L’d Hobart, in Stukely v. Butler, Hob. 172, 
“¢ to particularize that which before is general, or distribute that 
which is gross, or explain that which is doubtful or obscure.” 
(Gleason & Gleason v. MeVicker, 7 Cow. 42; Knight v. Pres- 
ton, 2 Wilson, 335; 2 Saunders, 291, a.) ‘It is clear that 
when the matter alleged is maé¢eria/ and traversable, and must 
be stated with exactness and certainty, the statement of such 
matter under a widelicet will not avoid the consequences of a 
variance or repugnancy if the matter be misstated, and there 
would be a fatal variance in the absence of the videlicet ; and 
this, whether the matter be the consideration or promise in the 
case of a contract, or be time or place when material, or relate 
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to other subjects.”? (Note to 7 Cow. 45; 1 Sand. 170, n. 2; 
2 Saund. 290; 1 Chitty C. L. 824; 1 Chitty’s Prac. 317.) 
It is material to aver some quantity sold, and generally speak- 
ing the quantity is so laid in the indictment that proof is not 
required of the exact amount, viz., in a quantity less than ten 
gallons, to-wit, one quart or one pint. But here the quantity 
is not charged to be less than one quart, to-wit, one-half pint, 
but is charged to be one-half pint, and, although charged un- 
der the ‘* to- wit,” is a positive affirmative charge, material and 
traversable, and must be proved as laid. A videliceé will not 
avoid a variance in an allegation of material matter; neither 
should the omission of it create the necessity of proving pre- 
cisely a stated matter, which would not otherwise require such 
precise proof, 

The indictment in this case is good, and the court below erred 
in quashing it. The judgment is reversed, and the cause re- 
manded ; the other judges concurring. 


Tue State, Defendant in Error, v. Dickerson, Plaintiff in 
Error. 


1. In an indictment for obstructing and resisting a constable in the execution 
of process—a writ of execution which is set forth in the indictment—it Is 
not necessary to allege that a judgment was rendered upon which said writ 
of execution issued. 


Error to Moniteau Circuit Court. 


G. T. White, for plaintiff in error. 
Ewing, (attorney general, ) for the State. 


RyLaNnD, Judge, delivered the opinion of the court. 


The defendant was indicted for unlawfully, knowingly and’ 
wilfully obstructing, resisting and opposing a constable in the 
service and execution, and in the attempt to serve and execute- 

24—vOL. XXIV. 
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and levy a writ of execution, to the constable directed, com- 
manding him to levy the same of the goods and chattels of one 
E. Whitman, in order to make the sum of seventeen dollars and 
twelve cents, besides costs, which one David E. G. Rollins had 
recovered in a judgment against said Whitman, before one J. 
H. McClure, a justice of the peace in Walker township, in Mo- 
niteau county. The execution is set forth in the indictment, 
and the various renewals thereon endorsed properly averred to 
have been made by the different successors of the original justice 
of the peace—J. H. McClure. ‘The defendant moved to quash 
the indictment, which motion was denied ; he pleaded not guilty ; 
a, trial was had; the defendant was convicted and fined five dol- 
lars. He moved in arrest of judgment, which motion being 
overruled, he excepted, and brings the case here by writ of 
error. The points raised for our decision all depend upon the 
sufficiency of the indictment. 

The indictment being very long, will not be inserted in this 
opinion ; but we will notice the various objections made to it. 
The first objection is, that the pleader has omitted to state that 
there was any judgment ever had and rendered before any com- 
petent court on which the writ of execution in this indictment 
set forth was issued. The execution is set forth, and the only 
mention made cf any judgment is that recited in the writ; but 
there is. no averment of any judgment to enforce the satisfaction 
of which the execution set forth in the indictment at first em- 
anated. We do not think this objection well taken. We think 
it sufficient that an execution was in the hands of the officer—the 
constable—which justified him in acting as therein required ; 
and that therefore to resist an officer thus acting was an of- 
fence within the statute. The indictment sets forth a formal 
execution, and avers it was placed in the hands of Green B. 
Hill, the acting constable of the township in the county of Mo- 
niteau, and that the defendant did knowingly, wilfully and un- 
lawfully obstruct, resist and oppose the said Green B. Hill, so 
being constable of said township, and a ministerial officer as 
aforesaid, in the service and execution and in the attempt to 
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serve and execute and levy said execution in the discharge of 
his duty as such constabie and ministerial officer, by then, to- 
wit, on the 25th day of February, and there unlawfully, know- 
ingly and wilfully, with force and violence, taking said goods 
and chattels (the goods, &c., levied on by the constable as 
previously averred) from the custody and possession of the 
said Green B. Hill, constable and ministerial officer as afore- 
said, and carrying them away against the will of the said con- 
stable. 

The second objection is in relation to the discrepancy of the 
christian name of one of the justices who is alleged to have re- 
newed the execution. In stating by whom the execution was 
renewed, the indictment charges that V. Vannoy was the suc- 
cessor of the justice who rendered the judgment, and then pro- 
ceeds to state that the said Wathaniel Vannoy renewed the ex- 
ecution. This is sufficient, as it appears that the person who 
succeeded the original justice of the peace is the person who 
renewed the execution, and the discrepancy in his christian 
name here does not vitiate the indictment. 

There is no force in the third objection, which relates to the 
omission to charge that the constable returned the execution not 
satisfied before the several renewals of it as alleged in the 
indictment. It is not necessary to the validity of the renewal 
that there should be a return upon it of ‘‘no goods.” ‘If 
any execution be not satisfied, it may, at the request of the 
plaintiff, be renewed from time to time by the justice issuing 
the same, or the justice to whom his docket is transferred, by 
an endorsement thereon to that effect, signed by him, and da- 
ted when the same shall be made,”? &. (R. C. 1845, p. 661, 
tit. Justices’ Courts, §. 7.) 

These three objections are the principal defects relied upon 
for arrest of this judgment below. We consider them of no 
force. The fourth objection is without weight ; the indictment 
properly charges that the renewals of the execution were made 
by the persons, the successors respectively of the justices who 
had previously acted in the premises. The fifth objection, in 
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regard to the venue, is also without force.; Walker township is 
averred to be in Moniteau county, and these various acts of 
renewals and the resistance and obstructions of the defendant 
being charged to have been committed in Walker township is 
sufficient ; the county of Monitean need not be again added 
thereto or repeated. 

The sixth objection is equally futile. The indictment is good 
and sufficient. It is not double. It may contain several alle- 
gations charging the acts done by the defendant. He may re- 
sist, obstruct and oppose ; he may take and carry off from the 
possession of the constable the property levied on, and this may 
be averred as showing the manner that the resistance and ob- 
struction occurred. 

The seventh objection is in regard to the want of a prosecu- 
tor’s name endorsed on the indictment, and, like the other ob- 
jections already disposed of, is without force. This indictment 
is not for a trespass against the person or property of another, 
nor is it for the first offence of petit larceny, as pointed out in 
section 22, article 3, Practice and Proceedings in Criminal 
Cases. (R. C. 1845, p. 866.) This is for a much higher 
offence. It is an offence against the administration of justice. 
It deserves a heavier punishment than a mere trespass to pro- 
perty or person. The law has pointed out the mode of carrying 
on the public justice of the country ; officers are elected or ap- 
pointed to execute the judgments of our courts, and they are 
clothed with certain power and authority, and they are required 
to perform certain duties. The person then who obstructs or 
resists such officer in performing his duty rises up against the 
power of the state, and should be punished for his crime, not 
like a mere trespasser on the rights of another person or on 
his property, but as one who disregards the well-being and good 
of the government of his state. 

In looking over the record of this conviction we fiud noth- 
ing requiring our interference. The judgment below is there- 
fore affirmed ; the other judges concurring. 
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Tue Srate, Respondent, v. Hays, Appellant. 


i. Where after four several continuances granted to the same party, another 
application was made in his behalf on the ground of the absence of mate- 
rial witnesses, the accompanying affidavit stating generally that due dili- 
gence had been used to secure their attendance, and that one witness was 
sick and unable to attend, yet not showing in what the alleged diligence 
consisted 3 held, under the circumstances, that the application was properly 
refused. 


Appeal from Polk Circuit Court. 


F. P. Wright, for appellant. 

The only question presented is, whether the court exercised 
its discretion soundly ia refusing the continuance. A continu- 
ance should have been granted; continuances may be granted 
in criminal cases for like causes and under like circumstances 
as in civil cases. (R. C. 1192, sec. 19.) The refusal to 
grant a continuance to a party showing good and sufficient 
cause for it has uniformly been considered by this court as a 
sufficient ground for reversal. (State v. Mackey, 12 Mo. 
492; McLane v. Homes, 1 Mo. 501; Riggs v. Fenton, 3 Mo. 
21; Moore & Porter v. McCulloch, 6 Mo. 444; Tunstall v. 
Hamilton, 8 Mo. 500; Dame v. Broadwater, 8 Mo. 18.) De- 
fendant, in this case, used all possible diligence. 

Ewing, (attorney general, ) for the State. 


RyLanD, Judge, delivered the opinion of the court. 


The detendant was indicted at the April term of the Cedar 
Circuit Court, in the year 1853, for disturbing the peace of the 
family of Elizabeth Humbard in the night time. The cause 
was continued at the October term of the court, in the same 
year. At the April term of said court, in the year 1854, the 
cause was continued on the application of the defendant, At 
the October term of the court, in 1854, the defendant applied 
for and obtained a change of venue from Cedar county to Polk 
county. At the April term of the Circuit Court for Polk coun- 
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ty, in the year 1865, the defendant applied for and obtained 
continuance of the cause. At the October term of the court, 
in the same year, the defendant again applied for and obtained 
a continuance of the cause. At the April term, 1856, he 
again applied for and obtained a continuance of the cause; and 
at the October term, 1856, of the Polk Circuit Court, the de- 
fendant applied for a continuance of the cause, and filed in 
support of his application, an affidavit ; the court overruled this 
application ; the defendant excepted. He was tried and con- 
victed, and fined forty-five dollars. He moved for a new trial, 
which being denied him, he brings the case here by appeal, and 
relies upon the refusal of the Circuit Court to continue the 
cause at the October term, 1856, as the sole ground for re- 
versing the judgment of the court below. The affidavit for the 
continuance is as follows: ‘* The defendant states that he can 
not safely go into trial of this cause at this term of the court, 
on account of the absence of material witnesses in this cause. 
Defendant says that he has used due diligence to have said wit- 
nesses present, and they have been duly subpoenaed and are not 
in attendance ; one of said witnesses, to-wit, Maria Hicks, is 
sick, as this affiant is informed and believes, and is unable to 
attend in consequence, and defendant did not know this till 
yesterday morning ; that he expects to prove by said witnesses 
that he did not disturb the peace of the family as charged against 
him ; that he knows of no other person present by whom he can 
prove the same facts ; that this application is not made for the 
purpose of delay, but for the purpose of obtaining said testi- 
mony ; and that said witnesses are not absent by his consent or 
connivance, and he thinks he can have their testimony at the 
next term of this court, if a continuance is granted.”’ 

We think the court decided properly in refusing to grant this 
continuance. This defendant had been putting this case off 
from time to time for years. He would continue it, and then 
at the next term apply for a change of venue, which again con- 
tinued the trial, and after the change of venue to Polk Circuit 
Court, he had three continuances from April term, 1855, up to 
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October term, 1856 ; and then makes his affidavit stating that he 
had ‘‘ used due diligence”’ to have the witnesses present, with- 
out showing in what that diligence consisted. He omitted to 
show when the subpoena was issued; when served ; how far dis- 
tant from the court-house the witnesses resided. He omits to 
show any diligence or to make out any sufficient or reasonable 
ground to continue. He does not state that he is unable to 
prove the facts he expects to prove by the absent witnesses by 
any other persons ; but cautiously says that ‘‘ he knows of no 
other persons present by whom he can prove the same facts,” 
yet there may be others who knew equally as well as his absent 
witnesses, and whose attendance at court might easily be had by 
proper caution and diligence. This affidavit was not sufficient 
to justify the expectation of a continuance in any case, much 
less in one where the court could reasonably entertain a doubt 
of the desire or wish for trial on the part of the affiant. 

The Circuit Court very properly refused to continue this case 
at October term, 1855; and this being the principal cause of 
complaint, the judgment below is affirmed; the other judges 
concurring. 


—_+280er—— 


Tue State, Appellant, v. CHANDLER, Respondent. 


1. An indictment founded on section 34 of article 2 of the act concerning 
Crimes and Punishments (R. C. 1845, p. 350), charging an assault with a 
loaded gun, with intent to kill, will not be rendered defective by an omis- 
sion to state therein the manner of the assault or the mode in which the 
gun was used, or attempted to be used. 


Appeal from Circuit Court. 


Ewing, (attorney general, ) for the State, cited R. C. 1845, 
p- 350, sec. 34;°1 Hawk. 62, §1; 2 Wash. C. ©. 485; 
State v. Smith, 2 Humph. 457; 11 N. H. 271; 1 Green 
(Iowa) 418 ; United States v. Bachelder, 2 Gall. 18 ; 3 Gil- 
man, 76; 3 Chitty C. L. 788, 826; 4 Hill, 185; 2 Va. Cas. 
402; 11 Ohio, 282; 6 Ala. 664; 18 Ala. 586. 
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Ry.anp, Judge, delivered the opinion of the court. 


The defendant was indicted in the Circuit Court of Dunklin 
county, at the September term, in the year eighteen hundred 
and fifty-five, for an assault with intent to kill one Samuel 
Moore. The defendant appeared to the indictment and moved 
the court to quash it. The motion was sustained ; the indict- 
ment quashed; the circuit attorney excepted, and brings the 
case here by appeal. 

The indictment is as follows: ‘* The grand jury of the State 
of Missouri, impannelled and sworn to inquire in and for the 
body of the county of Dunklin, upon their oath do present, 
that Lewis Chandler, late of the county of Dunklin, in the State 
of Missouri, on the first day of October, A. D. one thousand 
eight hundred and fifty-five, with force and arms, at the county 
of Dunklin, and state aforesaid, upon the body of one Samuel 
Moore, then and there being, feloniously, on purpose, and of 
his malice aforethought, with a deadly weapon, to-wit, a gun, 
which he, the said Lewis Chandler, in both his hands then and 
there had and held, which gun was then and there loaded with 
gunpowder and a leaden ball, did then and there make an as- 
sault, with the intent him, the said Samuel Moore, then and 
there to kill, against the peace and dignity of the State of 
Missouri.” The reasons assigned in the motion to quash are, 
*¢ because it is not alleged in what manner the assault was made, 
or the deadly weapon—the gun—was used, or attempted to be 
used ; whether by beating or shooting, or in fact in any way 
or mode.”* 

This indictment is almost a literal copy from a form in 8 Chit. 
C. L. p. 828. It is substantially good. The mode of making the 
assault would appear not to be necessary to be set forth. It is a 
matter of proof. In the opinion of this court, the particular 
- manner in which the assault was made need not be pointed out in 
the indictment. Sec. 34 of art. 2 of the act concerning Crimes 
and Punishments, (R. C. 1845, p. 850,) under which this in- 
dictment was found, declares that ‘‘ every person who shall on 
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purpose, and of malice aforethought, shoot at or stab another, 
or assault or beat another with a deadly weapon, &c., with in- 
tent to kill, &c., shall be punished,” &. The indictment, in 
substance, charges that Chandler, feloniously, on purpose, and 
of his malice aforethought, made an assault upon the dody of 
one Samuel Moore, with a deadly weapon, to-wit, a gun held 
in both hands, and loaded with powder and ball, with intent to 
kill him. This is sufficient. 

The Circuit Court erred in quashing the indictment. Its 
judgment must be reversed, and the cause remanded ; the other 
judges concurring. 


Tue State, Defendant in Error, vy. GREENHALGH, Plaintiff in 
Error. 


1. An indictment for an assault upon one J. C., with intent to kill, charging 
that J. G., the defendant, “ with a certain gun, then and there loaded with 
gunpowder and divers leaden balls, which said gun he, the said J. G., then 
and there had and held in his bands, to, against and upon the said J. C., 
and then and there did unlawfully, feloniously, on purpose, and of his ma- 
lice aforethought, the said gun did cock, raise and present, with the intent 
then and there unlawfully, feloniously, and of his malice aforethought, the 
said J. C. to shoot and kill; and that the said J. G. would have executed 
his said purpose and intent had he not been prevented and intercepted from 
so doing, contrary,” &c., is sufficient. 


Error to Cooper Circuit Court. 


Stephens and Davis, for plaintiff in error. 

I. The court erred in overruling the demurrer. (State v. 
Jackson, 17 Mo. 544; State v. Leonard, 22 Mo. 449; 1 
Chit. C. L. 249; 3 T. K. 106; 1 Chit. Pl. 227; Steph. Pl. 
318 ; 7 Wend. 129; 10 Johns. 289. ) 

If. The court erred in overruling defendant’s motion in arrest 
of judgment. The provision of the statute upon which the indict- 
ment is founded does not include the use of fire-arms as an 
aggravated or indictable offence, unless a shot be fired. (R. 
C. 1845, p. 350, sec. 34; Ros. Crim. Ev. 776; 1 Ros. on 
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Crimes, 720.) The offence charged is only punishable in a 
summary manner before a justice of the peace. (R. C. 1845, 
p- 672.) “Neither count in the indictment charges the defen- 
dant ‘‘ with an attempt to commit an offence,” so as to bring 
the case within the provisions of article 9, sec. 1. (R.C. 1845, 
p- 408.) The only weapon charged to be used was a gun, yet 
no shot was fired. No count in the indictment attempts to 
charge that the gun was a dangerous or deadly weapon. (State 
v. Jourdan, 19 Mo. 212.) If the gun be charged to be used 
as a fire-arm, must there not be a shot fired also? And if the 
gun be charged in the indictment to be the instrument with which 
the assault is made, must the gun not be charged to be a deadly 
weapon, there being no shot or discharge of the piece averred? 

Ewing, (attorney general, ) for the State. 

I. The indictment is sufficient. (R. ©. 1845, p. 350, sec. 
34.) The assault being charged as having been made with a 
gun, is a sufficient averment that the weapon was deadly. It 
is equally an assault with a deadly weapon, whether the gun is 
used in an attempt to shoot or strike; and being a deadly 
weapon whether used in one mode or the other, the offence is 
properly charged when the indictment alleges an assault with a 
gun, without stating the manner in which it was attempted to 
be used. Courts will take judicial notice that a gun is a deadly 
weapon. 

II. The objection to the indictment that the section of the 
statute under which it was framed excludes the use of fire-arms 
as an offence prohibited by it when no shot is fired assumes, 
1st, that a gun is not a deadly weapon, except when used in 
shooting ; and 2d, that an assault by means of a gun could 
not be made in a manner likely to produce death or great 
bodily harm, unless in an attempt to discharge it, which is an 
absurdity. 


RYLAND, Judge, delivered the opinion of the court. 


The defendant was indicted for a felonious assault upon the 
body of John Crawford with a gun with an intent to kill. The 
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defendant appeared to the indictment and filed his demurrer, 
which was overruled ; he then pleaded not guilty—was tried 
and convicted. He then filed his motion in arrest of judg- 
ment, which being overruled he brings the case here. There 
are five counts in this indictment. The third count is as fol- 
lows: ‘* And the jurors aforesaid, upon their oath aforesaid, do 
further present, that the said James Greenhalgh, late of said 
county of Cooper, on the twenty-fourth day of September, in 
the year of our Lord one thousand eight hundred and fifty-five, 
at the said county of Cooper, with force and arms, in and upon 
one John Crawford, in the peace of the state then and there 
being, unlawfully and feloniously an assault did make: and that 
the said James Greenhalgh, with a certain gun, then and there 
loaded with gunpowder and divers leaden balls, which said gun 
he, the said James Greenhalgh, then and there had and held 
in his hands, to, against and upon the said John Crawford, 
and then and there did unlawfully, feloniously, on purpose and 
of his malice aforethought, the said gun did cock, raise and 
present, with the intent, then and there unlawfully, feloniously, 
and of his malice aforethought, the said John Crawford to shoot 
and kill; and that the said James Greenhalgh would have ex- 
ecuted his said purpose and intent had he not been prevented 
and intercepted from so doing, contrary to the form of the stat- 
ute in such case made and provided, and against the peace and 
dignity of the state.” 

We think this indictment sufficiently sets out the offence in 
this third count. In this count, we see it is substantially, al- 
though awkwardly averred, that the defendant made the assault, 
and then, going on to specify the manner in which it was done, 
charges that he raised and presented his loaded gun against the 
said John Crawford, and would have killed- him had he not 
been prevented; this we think substantially an allegation 
that he made an assault with a loaded gun, in the manner 
detailed in the indictment. This count then being considered 
good is sufficient to support the judgment. This indictment is 
not like the indictment in the case of the State v. Jourdan, 19 
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Mo. 212. The indictment of Jourdan, upon a close inspec- 
tion, will be found to contain no charge; it is all recital ; no 
assault is charged to have been made by the defendant with the 
pistol with intent to kill. In the indictment against Jourdan, 
after the first general averment of an assault being made, the 
pleader avers as follows: ‘* And that the said Charles Jour- 
dan, with a certain deadly weapon,” &. Now ask the ques- 
tion, what did said Jourdan do with that certain deadly weapon ? 
and you will see that the indictment omits to state what; omits 
to aver or state that he made an assault on Laughton. The 
pleader has done nothing more than recite certain matters, with- 
out making the charge that Jourdan made the assault with the 
pistol on Laughton. Here against Greenhalgh the charge is 
different. He is charged with the fact that he raised and pre- 
sented his loaded gun against the prosecutor, and that he would 
have killed him had he not been prevented. 

We think the third count sufficient, and that the judgment 
should be affirmed. The other judges concurring, it is affirmed. 


Tue State, Plaintiff in Error, v. CLirron, Defendant in Error. 


1. Mares are cattle within section 57 of article 3 of the act concerning Crimes 
and Punishments. (R. C. 1845, p. 364.) 


Error to Chariton Circutt Court. 


Ewing, (attorney general, ) for the State. 
Harris, for defendant in error. 


Scott, Judge, delivered the opinion of the court. 


This is an indictment under the 57th section of the 3d article 
of the act concerning Crimes and Punishments, which enacts 
that, ‘‘if any person shall wilfully and maliciously kill, maim 
or wound any cattle of another, he shall, on conviction, be 
punished,” &. The indictment charges that the defendant, on 
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the day of ——, at, &c., certain cattle, to-wit, one mare, 
&c. The case of the State v. Hambleton, 22 Mo. 452, settles 
that horses or mares are cattle within the meaning of the sec- 
tion under which this indictment is framed. We think the sec- 
tion of the act preceding the 57th makes this matter plain. 

The other judges concurring, the judgment will be reversed, 
and the cause remanded, 


Tue State, Respondent, v. Surron, Appellant. 


1, It is not necessary that an indictment, founded on section 34 of article 8 of 
the act concerning Crimes and Punishments, for keeping open a grocery on 
Sunday, should contain the negative allegation that the grocery was not 
kept open for the sale of drugs, medicines, provisions, or other articles of 
necessity. 


Appeal from Newton Circuit Court. 


The court refused to instruct the jury, at the instance of the 
defendant, that ‘* the usual opening of the door of a grocery, 
and going in on Sunday, is not such a keeping open of a gro- 
cery door as is contemplated by the statute.” 


Hendrick, for appellant. 
Ewing, (attorney general, ) for the State. 


Scott, Judge, delivered the opinion of the court. 


Sutton was indicted under the 34th section of the 8th article 
of the ‘‘ Act concerning Crimes and Punishments,’’ approved 
March 27th, 1845. (R. C. p. 405.) He was convicted and 
fined, and, after an unsuccessful motion in arrest of judgment 
and for a new trial, appealed to this court. The ground on 
which the motion in arrest of judgment was based, was the 
omission in the indictment of the negation that the grocery was 
kept open for the sale of drugs, medicines, provisions, or other 
articles of necessity. 
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There is nothing in this objection. The rule is, that in plead- 
ing upon statutes, where there is an exception in the enacting 
clause, the indictment must show that the defendant is not 
within the exemption ; but if there be an exception in a subse- 
quent clause, that is matter of defence, and the accused must 
show it to exempt himself. Here, the exception was not only 
omitted in the enacting clause, but was only contained in the 
subsequent succeeding section of the act. 

There certainly was no error in the instructions given on be- 
half of the State. The second instruction asked by the defen- 
dant was not so worded as to raise the question that seems to 
have been contemplated, and the evidence scarcely warranted it. 
If one lives in the house in which his grocery is kept, and his 
comfort or convenience requires the door of the grocery to be 
kept open, and it is kept open on that account, and not with 
any view to evade the law, or to allure customers, or to carry 
on his ordinary business, he does not violate the statute. 

The other judges concurring, the judgment will be affirmed. 


Tue State, Plaintiff in Error, v. Fuack, Defendant in Error. 


1. An indictment under section 17 of article 8 of the act concerning Crimes 
and Punishments, charging that the defendant did on, &c., &c., “unlawfully 
bet a sum of money, to-wit, fifty cents, at and upon a game of chance, played 
with and by means of half dollars and cracks in the floor of a house, which 
said half dollars and cracks was then and there a gambling device, adapted, 
devised and designed for the purpose of playing games of chance for money 
and property,” is sufficient. 


Error to Newton Circuit Court. 


Ewing, (attorney general, ) for the State. 
Hendrick, for defendant in error. 


Scorr, Judge, delivered the opinion of the court. 


Hugh Flack was indicted for that he did unlawfully bet a 
sum of money, to-wit, fifty cents, at and upon a game of 
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chance, played with and by means of half dollars and cracks 
in the floor of a house, which said half dollars and cracks was 
then and there a gambling device, adapted, devised and designed 
for the purpose of playing games of chance for money and 
property. 

This indictment is under the code of 1845. The 16th section 
of the 8th article of the act concerning crimes and their pun- 
ishments therein contained makes it unlawful to bet at or upon 
any gambling device. So the indictment would have been good 
under this section, although there had been no allegation that 
the device was adapted, devised and designed to play a game 
of chance for money or property. As it is, we are of the opin- 
ion the indictment is good ; maintaining that, whether the device 
used was adapted, devised and designed for playing any game 
of chance for money or property was a matter to be shown 
in evidence by the State on the trial. The other judges concur- 
ring, the judgment will be reversed, and the cause remanded. 


Tue Stare, Plaintiff in Error, v. Coartes, Defendant in Error. 


1. State v. Flack, ante, p. 378, affirmed. 


Ewing, (attorney general, ) for the State. 
Hendrick, for defendant in error. 


Scott, Judge. This case is in all respects like that of the 
State v. Hugh Flack, decided at this term. In accordance 
with the opinion therein delivered, this judgment will be re- 
versed, and the cause remanded, with the concurrence of the 
other judges. 
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Tue State, Plaintiff in Error, v. Surron, Defendant in Error. 
1. State v. Flack, ante, p. 378, affirmed. 
Error to Newton Circuit Court. 


Ewing, (attorney general, ) for the State. 
Hendrick, for defendant in error. 


Scorr, Judge. This case is in all respects like that of the 
State v. Hugh Flack, decided at this term. In accordance 
with the opinion therein delivered, this judgment will be re- 
versed, and the cause remanded, with the concurrence of the 
other judges. 


THE State, Respondent, v. GILBERT (A SLAVE), Appellant. 


1. An indictment, under section 57 of article 3 of the act concerning Crimes 
and Punishments (R. C. 1845, p. 364), against a negro slave for maliciously 
killing a mare, must charge the act to have been done “ feloniously.?? 


Appeal from Polk Circuit Court, 


F. P. Wright, for appellant, cited State v. Murdock, 9 
Mo. 730; Lucy (a slave) v. The State, 8 Mo. 184; 7 Mo. 
183; State v. Comfort, 5 Mo. 357; The State v. Helm, 6 
Mo. 268. 

Ewing, attorney general, ) for the State. 


Scort, Judge, delivered the opinion of the court. 


The defendant, a slave, was indicted under the 57th section 
of the 3d article of the act concerning Crimes and Punishments, 
for wilfully and maliciously cutting the throat of a mare, the 
property of Charles Crane, whereby she was killed. After a 
trial and conviction, a motion was made in arrest of judgment, 
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on the ground of defects in the indictment. This motion was 
overruled, and an appeal was taken to this court. 

The indictment was for a felony, and was clearly bad for 
want of the word ‘‘feloniously.” Nothing is better settled 
than that in all indictments for felonies, the criminal act must be 
alleged to have been feloniously done. (State v. Murdock, 9 
Mo. 730.) 

It was hinted that the indictment might be sustained under 
the 58th section of the 8th article of the act concerning Crimes 
and Punishments. (R. C. 1845.) Without inquiring whether 
such is the case, it is enough to remark that the section to 
which reference is made constitutes the act therein prohibited 
a misdemeanor ; and slaves for a misdemeanor are not liable 
to an indictment, but must be proceeded with before a justice 
of the peace of the county in which the offence is committed. 
(Secs. 27 & 28, art. 9, R. C. 1845, p. 413.) The other 
judges concurring, the judgment will be reversed. 


Tue Strate, Appellant, v. Bureess, Respondent. 


1, Although the failure of the foreman of a grand jury to certify under his 
hand an indictment to be a true bill is no cause for arrest of judgment after 
a trial and conviction, it is ground for quashing the indictment before 
trial. 


Appeal from Grundy Circuit Court. 


Ewing, (attorney general, ) for the State. 

I. The signature of the foreman of a grand jury is not an 
essential part of an indictment. The statute requiring it is 
merely directory. (State v. Mertens, 14 Mo. 94; State v. 
Clark, 18 Mo. 432.) The record shows the indictment was- 
‘‘ returned into”? court by the grand jury ‘‘ a true bill.””? In- 
dictments found by a grand jury are presented by their fore- 
man, in their presence, to the court, and are there filed, and re- 
main as records of such court. (R. C. 1845, p. 866, § 21). 
25—vVOL. XXIV. 
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This goes to the validity of the indictment—the signature of the 
foreman to its authenticity only. (Steele v. State, 1 Texas, 
142; Burgess v. Commonwealth, 2 Va. Cases, 483; id. 427; 
Commonwealth v. Walters, 6 Dana, 290.) 

J. C. Griffin, for respondent. 


I. The words a ‘true bill”? upon the back of the indictment 
are not in the handwriting of the foreman of the grand jury. 

Il. The name of the foreman of the grand jury is not signed 
by him to the words “‘ a true bill” upon the back of the indict- 
ment. (See R. C. 1845, tit. Practice and Proceedings in 
Criminal Cases, art. § 19.) 


LEONARD, Judge, delivered the opinion of the court. 


According to the English practice, indictments are drawn up 
and preferred to the grand jury by any private prosecutor, in 
the name of the king. The jury then hear the evidence, and if 
they think the accusation groundless, they endorse upon the 
bill **not a true bill ;” but if they are satisfied of its truth, 
they endorse it ‘‘a true bill.”” It is then delivered publicly in 
court by the grand jury, received by the court, and placed 
among its files, and the indictment is then said to be found, 
and the party stands accused. (4 Blac. Com. 306; 1 Chit. 
Crim. L. 324.) The American practice is similar, except that 
here the grand jury generally hear the evidence first, and if 
they agree to find a bill, the indictment is then drawn up in 
form by the proper law officers of the government, and sent to 
them for their endorsement and delivery into court. (Web- 
ster’s case, 5 Greenl. Maine, 432. ) In North Carolina (State 
v. Cox, 6 Ired. 446, and State v. Collins, 1 Dev. & Batt. 374,) 
it has been expressly holden that the endorsement was no part 
of the indictment, but that it was the action of the grand jury 
in returning the bill into court, and the receiving of it there, that 
rendered it a legal accusation against the defendant ; and the 
same opinion seems to prevail in South Carolina. (State v. 
Creighton & Bell, 1 Nott & McCord, 257.) And although in 
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1 Chit. Crim. L. 824, it is said that the endorsement ‘‘ a true 
bill’? becomes part of the indictment, and renders it a complete 
accusation, yet Ford’s case, (Zelv. 99,) which is referred to as 
authority, does not seem to warrant the assertion. Indeed, the 
position is contradicted by the form of the record, which, when 
formally drawn up, omits all mention of the endorsement, 
and states in the caption merely that the grand jury present 
that the accused did, &c., reciting the allegations of the indict- 
ment; and this is the principle upon which the want of a pro- 
per endorsement is disallowed zn arrest of judgment after a 
conviction. {Burgess v. Commonwealih, 2 Virg. Cases, 483 ; 
Waw-kon-chaw-neek- kaw v. United States, Morris, Iowa, 332 ; 
and the cases from North and South Carolina above refer- 
red to.) However, in Webster’s case, (5 Greenl., Maine, 
432,) where the words of the finding were endorsed but the 
foreman’s signature was admitted, and in Squier’s case, (10 
New Hamp. 539,) where the signature only was omitted, the 
defect was allowed to prevail, after verdict, in arrest of judg- 
ment, on the ground, it would seem, that the matters omitted 
were an essential part of the indictment. Subsequently, how- 
ever, in Freeman’s case, 13 N. Hamp 488, the Supreme Court 
of New Hampshire held, that the omission of the words “a 
true bill,” if the foreman’s signature was endorsed, was no 
cause for arresting the judgmert, and expressly overruled 
Webster’s case, and this decision was followed in Massachusetts, 
in Commonwealth v. Smith, 1 Lead. Crim. C. 204, note. 

The practice that prevails in our State, as to the endorse- 
ment upon an indictment when found by the grand jury, was 
incorporated into our written law at the revision of 1835; and 
afterwards, in Merten’s case, this court decided that this re- 
quirement was directory merely, and could not prevail after a 
trial and conviction, and to this decision we still adhere. The 
present question, however, is altogether a different one; the 
Circuit Court having, in the preliminary stage of the proceed- 
ing, quashed the indictment for want of the required proof of its 
authenticity, we are asked to reverse the order, and thus in effect 
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partially at least repeal the statute by declaring that the Cir- 
cuit Court can not, if the omission escaped them at the time 
the bill was presented, afterwards correct the omission by 
quashing the indictment before trial. We think otherwise ; the 
proof of the authenticity of the indictment required by the 
statute is the most convenient and trustworthy that could be 
provided, and we see no reason why the courts should not make 
the provision effectual by exacting a compliance with it, when 
it has not been waived, if not indeed rendered quite unneces- 
sary by the conviction of the party after a fair trial. The 


jadgment is affirmed. 


[END OF JANUARY TERM. ] 
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Bompart ef al., Plaintiffs in Error, v. RopERmMAN ef a/., De- 
fendants in Error.t 


i. The act to provide for the partition of land, &c., (R. C. 1845, p. 764,) did 
not authorise the joinder of all the parties in interest as parties to the peti- 
tion; there must be a party defendant as weil as a party plaintiff, othe- 
wise the proceeding will not be a suit for partition within said act, and be- 
ing unauthorized will be null and void as a judicial proceeding. 

2. Such a proceeding being unauthorized as a judicial proceeding, a partition 
made therein would not be rendered binding upon a married woman—one 
of the applicants for partition—by reason of the execution by her of an 
instrument in writing recommending the report of the commissioners to the 
approval of the.court. 

3. Although a partition so effected be fellowed up by possession in severalty 
of the allotments, a party to such proceeding will not thereby be estopped 





* LeonarD, Judge, by reason of indispesition, was necessarily absent dur- 
ing the greater part of this term, and consequently sat at the hearing of but 
few cases.—[ REP. 


t The importance of this case, as affecting titles to real estate, has induced 
the Rerorrer te make a full and-elaborate report thereaf. 
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to go behind the partition and deny that other of said parties had title te 
the premises so partitioned. 

4. Nor would such an estoppel be created by the fact that one of the parties. 
to whom an allotment had been made conveyed the premises, so allotted, to 
a third person, describing them as the same allotted tothe grantor in said 
partition proceeding. 


Appeal from St. Louis Land Court. 


This was a suit for partition instituted by Louis B. Bompart 
and Louis F. Bompart—sons of Louis and Francois Bompart— 
against Aurore, widow of said Louis Bompart, Emelie, widow 
of said Francois Bompart, the children and grand-children of 
said Louis and Francois, also against Marie Madeleine Delo- 
rier, Charles Roderman and Celeste Roderman, his wife. 
Plaintiffs state in their petition ‘‘ that Baptiste Bompart died 
seized and entitled of the following pieces or parcels of ground, 
situate ia the said county of St. Louis, and more particularly 
described, as follows: First, a piece of ground, in block 37 of 
the city of St. Louis, containing twelve feet, be the same more 
or less, and running eastwardly one hundred and fifty feet, be 
the same more or less, and being lot numbered three, as assign- 
ed by commissioners in partition among heirs of Henry Delo- 
rier, bounded, &c. ; second, a lot or tract of ground, in said 
county of St. Louis, containing twenty arpens, being lot desig- 
nated A., as assigned by commissioners in said partition 
among heirs of Henry Delorier to said Baptiste Bompart, being 
four arpens wide, &c. ; that said Baptiste Bompart died intes- 
tate and without issue; that his sole heirs were his brothers 
Louis Bompart and Francois Bompart, and his uterine sisters 
Marie Delorier and Celeste, wife of Charles Roderman ; that 
said Marie and Celeste are the children of Henry Melard, alias 
Delorier, and Celeste Duchouquette ; that said Celeste Duchou- 
quette is mother of said Baptiste Bompart, having subsequent 
to the death of his father, Lafleur Bompart, intermarried with 
said Delorier ; that said Louis, brother of Baptiste Bompart, 
has also died intestate, leaving as his sole legal representatives 
Aurore, his widow, [a party defendant to this suit,] and Louis 
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B. Bompart [plaintiff], Catherine Therese Bompart, Henry 
Bompart, Joseph Bompart and Melinda Bompart [who are 
made defendants to this suit], his children ; that said Francois 
Bompart, brother of Baptiste, is also dead, leaving as his sole 
heirs and legal representatives, Emilie, his wife,’’ and others, 
his children and grand-children (among whom was Louis F. 
Bompart, plaintiff), ‘* but devising by will, duly probated, the 
usufruct of his estate to Emilie, his wife, remainder to his chil- 
dren, &c. Plaintiffs therefore pray thit the court determine 
the rights of the respective parties, give judgment of partition, 
‘and for such other and further relief,’’ &c. 

Aurore Bompart, widow of Louis Bompart, as also Emelie, 
widow of Francois, answered, admitting the allegations ot the 
petition. Answers were also filed in behalf of the minor de- 
fendants, the children and grand-children of said Louis and 
Francois.* 

Charles Roderman and Celeste, his wife, and Marie M. De- 
lorier, by their answer, admitted that Baptiste Bompart died 
seized of the first lot described in the petition, to-wit, that in 
block 37; but denied that he died seized, or was ever seized of 
the lot of twenty arpens secondly described. They alleged that 
Henry Delorier died seized of said last mentioned tract; that 
the same descended at his death to his only surviving children 
and heirs, the said Celeste Roderman and Marie Madeleine De- 
lorier. 

In support of their title as alleged, plaintiffs offered in evi- 
dence the following record : 

‘¢ State of Missouri, county of St. Louis, ss. Be it remem- 
bered that heretofore, viz., on the 9th day of February, 1846, 
there was filed in the Circuit Court of the county aforesaid a 
petition, which is in the words and figures following, viz : 

‘¢¢T'o the honorable John M. Krum, judge of the Circuit 
Court of St. Louis county, sitting in chancery. Your petitioners, 





* Several of these minor defendants appeared by their guardian, Louis F. 
Bompart, one of the plaintiffs. It is also to be noted that A. J. P. Garesche, 
one of the plaintiffs’ counsel, also acted as counsel for said guardian in ap- 
pearing in behalf of his wards. 
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whose names are as follows, by their solicitor, beg leave to re- 
present that the heirs at law of Henry Melard, alias Delorier, 
deceased, whese names are Emilie Bompart, wife of Francis 
Bompart, deceased, Louis Bompart, Baptiste Bompart, Mary 
Delorier, and Celeste Roderman, wife of Charles Roderman, 
formerly Celeste Delorier, did inherit as heirs at law certain 
real estate, lands and tenements, negroes, slaves, personal 
property, and choses in action, which said personal and real 
estate is described as follows, to-wit: one certain piece and 
parcel of ground situate on the river Des Peres, in the county 
- of St. Louis, and state of Missouri, to-wit: one hundred ar- 
pens of land, being in the east part of survey 1930, being part 
of a concession by the Spanish government of Upper Louisiana 
to Therese Barois and Frances Brazeau, two widows ; and a 
certain lot situate on the east side of Second street, adjoining 
the Green Tree tavern, and south of the same, being sixty feet 
front, more or less, and about feet deep, this in the city 
and county of St. Louis, and state of Missouri ; also one negro 
man named Bob, one negro woman named Narcisse, and her 
two children, girls—the eldest named Julia, about two years 
old, the other named Maria, about five or six months old; one 
other mulatto girl, called Sophia, about sixteen or seventeen 
years old. Now therefore your petitioners, by their solicitor, 
pray your honor to appoint commissioners to make partition 
between the aforementioned devisees and heirs aforesaid, being 
adults and of lawful age, and mutually consenting to and ap- 
plying and praying for equitable partition of all the property 
aforesaid, they being the only heirs and devisees of Henry 
Melard, alias Delorier, deceased ; and your petitioners do fur- 
ther pray your honor to do in the premises all which may be 
equitable and just in partition of the property, real and person- 
al, which the said several devisees, by mutual agreement and 
assent, signified by these presents, may or can be done in re- 
gard to their rights and interests jointly and severally, and 
that partition may be made in conformity with equity, and your 
petitioners will ever pray, &c. For the petitioners, Alphonso 
Wetmore, solicitor.’ 
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‘© At the November term, 1845, of our St. Louis Circuit 
Court, on Tuesday, February 10th, 1846, the following pro- 
ceedings were had herein, viz : 

‘* Now at this day come the said petitioners by their attorney, 
and file their petition herein, praying for the partition [of the] 
lands and premises therein described, and also of certain per- 
sonal property referred to, whereupon all and singular the 
premises are submitted to the court, which being seen, heard, 
and fully understood, and it appearing to the court from said 
petition that the said petitioners are the heirs at law of Henry 
Melard, alias Delorier, deceased, and as such inherited from 
him the following personal and real estate, to-wit: one certain 
piece and parcel of land, lying and being in the county of St. 
Louis, and state of Missouri, to-wit: one certain piece and 
parcel of land, situate on the river Des Peres, in the county of 
St. Louis, and state of Missouri, to-wit: one hundred arpens 
of land, being in the east part of survey 1930, being part of a 
concession by the Spanish government vf Upper Louisiana to 
Therese Barois and Frances Brazeau, two widows ; and a cer- 
tain lot situate on the east side of second street, adjoining the 
Green Tree tavern, and south of the same, being sixty feet 
front more or less, and about feet deep, this in the city 
and county of St. Louis, and state of Missouri; and also the 
following described personal property, to-wit, one negro man 
named Bob, one negro woman named Narcisse and her two 
children, girls—the eldest is named Julia, about two years old, 
the other named Maria, about five or six months old; one other 
mulatto girl, called Sophia, about sixteen or seventeen years 
old ; the court doth therefore order that partition of said real 
estate and personalty be made between said petitioners accord- 
ing to their respective rights and interests, and Theodore Papin, 
Samuel Mount and Henry Taylor, three respectable freehold - 
ers, residents of the county of St. Louis, where the property to 
be divided is situate, are hereby appointed commissioners to 
make such partition, and they are ordered to make report of 
their proceedings under this order to this court without delay. 
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‘* Afterwards, on the 12th day of February, 1846, the fol- 
lowing report of commissioners was filed herein, viz : 

‘¢¢ We therefore, Theodore Papin, Samuel Mount and Henry 
Taylor, commissioners appointed by the honorable John M. 
Krum, judge of the Circuit Court of St. Louis county, in the 
state of Missouri, in chancery, to make partition between the 
heirs and devisees of Henry Melard, alias Delorier, deceased, of 
the real estate, negroes and personal property by him devised, 
70-wit, unto Emelie Bompart, widow of Francois Bompart, de- 
ceased, Louis Bompart, Celeste, wife of Charles Roderman, 
formerly Celeste Delorier, Baptiste Bompart and Marie Delo- 
rier, do now make their report of the property devised as afore- 
mentioned, and in conformity with the plat of the survey and 
the schedule hereto annexed, which form part and parcel of 
this report, that they award to Baptiste Bompart the part of 
the one hundred arpens of the river Des Peres tract, which is 
marked with the letter A, containing twenty arpens, and that 
they also award in partition [here follow allotments of twenty 
arpens of said tract ‘‘ to Charles Roderman, in right of wife,” 
of twenty arpens to Marie Delorier, of twenty arpens to heirs 
of Francois Bompart, deceased, of twenty arpens to Louis 
Bompart. The commissioners also made a similar partition of 
the lot of sixty feet front in the city of St. Louis, allotting 
twelve feet front thereof ‘to Charles Roderman,’ and the same 
quantity to Louis Bompart, also to Baptiste Bompart, to Marie 
Delorier, ‘to Francois Bompart’s heirs.”] The commissioners 
also value as the joint property of the petitioners, the heirs in- 
heriting the above estate, and value the negro slaves of the es- 
tate as follows: one negro man, named Bob, at $200; one 
negro woman, named Narcisse, with her two children, at $550 ; 
one mulatto woman, at $400; the whole value of said slaves 
being $1150. The commissioners further report that there is 
of the estate aforesaid in personal property, choses, as follows : 
notes of the value of $271 65, and plate (silver) of the value 
of $52. The commissioners, therefore, report that the heirs 
of the estate aforesaid have agreed by their signatures respec- 
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tively hereto annexed, that they will be content with a judg- 
ment and decree of his honor, John M. Krum, that they be 
allowed to partition among themselves the negroes and other 
personal estate according to the valuation fixed upon all and 
singular the different parts and parcels thereof, according to the 
inventory hereto annexed. [Signed] Theodore Papin, Henry 
Taylor, Samuel Mount.’ 

“¢< We, the heirs of the estate of Henry Melard, alias Delo- 
rier, deceased, to-wit: Emelie Bompart, widow of Francois 
Bompart, deceased, Louis Bompart, Celeste, wife of Charles 
Roderman, formerly Celeste Delorier, Baptiste Bompart, and 
Mary Delorier, hereby agree and pray the honorable John M. 
Krum, judge of the Circuit Court of St. Louis county, sitting 
in chancery, to allow and decree and adjudge that they the sev- 
eral-heirs of the above named Henry Melard, alias Delorier, 
deceased, pray that under the appraisement of the commission- 
ers your honor made, may be allowed to make partition of the 
personal property and negroes according to the following inven- 
tory: one negro man, named Bob, aged 58 years, valued at 
$200 ; one negro woman, named Narcisse, with her two chil- 
dren, she aged 34 years, one child aged two years, the other 
six months, valued at $550; a lot of old silver ware valued at 
$52 ; one mulatto girl, named Sophia, aged seventeen years, 
valued at $400; two notes of $271 66; total, $1473 66. 
The equal shares of the several heirs being $294 73 each ; now 
the division proposed is in form following: Charles Roderman 
has become the purchaser of the negro woman named Narcisse 
and her two children, for the sum of $550; and Baptiste Bom- 
part has become purchaser of the yellow girl named Sophia for 
the sum of $400; and Louis Bompart having become the pur- 
chaser of the negro man Bob for the sum of $200; and the 
widow of Francois Bompart has become the purchaser of the 
lot of silver ware named in the inventory, and the notes therein 
named, the notes and the silver ware together amounting to the 
value of $326 66; now therefore the share of each of the 
above named heirs and their interest therein severally being 
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$294 73, each of the said heirs, who received more than their 
shares of the property aforesaid upon the valuation and parti- 
tion thereof, have paid over to the other heirs the excess over 
and above their several shares of the value of the negroes and 
the personal property above described; now we, the under- 
signed, being satisfied with the appraisement of the commission- 
ers and their partition, and the mutual purchasers of the several 
parts and parcels of the negroes and the personal property, 
pray that we, being the sole heirs of the said estate, may have 
judgment and decree affirming all and singular the acts and do- 
ings of the commissioners and ourselves in the premises; and 
your petitioners will ever pray. [Signed] Louis Bompart, 
Emelie Bompart, Baptiste Bompart, Marie Delorier, Charles 
Roderman, Celeste Roderman.’ 

‘¢ Afterwards at the November term, 1846, of our said court, 
on Friday, December 11th, 1846, the following further pro- 
ceedings were had herein, viz: 

‘*¢ Now at this day come the petitioners by their attorney, and 
on his motion it is ordered that the report of the commission- 
ers, filed in this cause, be confirmed -as valid and effectual 
forever. 

‘* State of Missouri, county of St. Louis, ss. I, William J. 
Hammond, clerk of the Circtit Court within and for the county 
aforesaid, certify the foregoing to be a true transcript of the 
record and proceedings in the case of Emelie Bompart et al., 
in partition, as the same remains in my office. In testimony 
whereof, I,”? &c. 

Defendants Roderman and wife and Marie Madeleine Delo- 
rier objected to the introduction of this record on the ground 
that the proceedings were void, there being no judgment in 
partition. This objection was sustained. The plaintiffs then 
offered the record as evidence of the admissions and declara- 
tions of the parties to it. It was ruled out, on objection, as 
incompetent to prove any admissions or declarations of said 
Roderman and wife and Marie Madeleine Delorier. Plaintiffs 
then proved that Baptiste Bompart died possessed of the twenty 
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arpens in controversy ; that he had been in possession of it for 
nearly ten years; that the various parties named in the report 
of the commissioner above set forth took possession of the 
several parcels allotted to them, and occupied them, each as 
his own, claiming title in the severalty ; that prior to the time 
of the parties entering into the exclusive possession of the 
several parcels allotted to them, Delorier’s estate was in posses- 
sion of the whole. It also appeared that Celeste, wife of 
Charles Roderman, and Marie Madeleine Delorier, were the sole 
heirs of Henry Delorier. 

Plaintiffs then offered in evidence a deed of trust, dated De- 
cember 9th, 1853, executed by Charles Roderman and Celeste, 
his wife, by which they conveyed to Charles G. Weber and 
Charles Balmer, in trust, certain premises described in said deed, 
as follows: ‘‘ that certain tract or parcel of land containing 
twenty arpens, situate in said county of St. Louis, part of sur- 
vey No. 1930, bounded on the north by a tract of twenty ar- 
pens, now or formerly belonging to the heirs of Francis Bom- 
part; on the east, by a part of said survey 1930, now or for- 
merly owned by Louis Bompart; on the south by a tract of 
twenty arpens, now or formerly belonging to Baptiste Bompart 
[the tract in controversy in the present suit], and on the west 
by land now or lately owned by John C. Marshall ; the tract of 
land hereby conveyed being the same which was allotted by 
commissioners in partition to said Charles Roderman, in right 
of his wife Celeste Roderman, as lot B, according to the report 
of said commissioners, and the plat of survey accompanying 
the same, made by them among the heirs of Henry Delorier, 
which report and plat were approved by the Circuit Court of 
said St. Louis county, on the 12th day of February, 1846, a 
copy of which report and plat, and the approva land confirma- 
tion thereof by said court, duly certified, is herewith filed for 
record.”’ Plaintiffs also introduced the original record book 
from the office of the recorder, to show that the record of par- 
tition alluded to in the deed—the same as that ruled out by the 
court as already above set forth—was filed for record in the 
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recorder’s office, on the same day said deed of trust was filed 
for record. The court ruled out said deed of trust and said 
record as incompetent. 

Plaintiffs then introduced Charles Roderman, defendant, as a 
witness, who testified ‘‘ that he (witness) knew the parties to 
this suit; that himself and his wife Celeste Roderman were 
parties to this suit ; that said Celeste and Marie Madeleine were 
sole children of Henry Delorier; that Baptiste Bompart had 
been in possession of the tract of twenty arpens sought to be 
partitioned, and had occupied it ever since the alleged partition 
spoken of ; that each of the parties had taken exclusive pos- 
session of their several parcels about ten years ago, about the 
time and after the alleged partition ; that he (witness) did not 
know of any attempt to disturb the parties in their possession ; 
that he ( witness ) was now in possession of the tract of twenty 
arpens claimed by Baptiste Bompart’s estate, having rented it 
of the administrator of said Baptiste ; that he (witness) had 
since purchased the tract of twenty arpens so taken by Marie 
Madeleine Delorier, so that he (witness) now had a tract of 
forty arpens instead of twenty arpens—that is, twenty arpens 
in his own right, and twenty in right of his wife, Celeste Roder- 
man.” 

The court instructed the jury that ‘‘ upon the case made in 
testimony before the jury, the plaintiffs are not entitled to a 
verdict upon the issues.”” Plaintiffs thereupon took a non suit, 
with leave to set the same aside. Exceptions were duly taken. 

4. J. P. and P. B. Garesché, for plaintiffs in error. 

I. The proceedings of the original partition are legal. The 
Land Court declared them void upon the hypothesis that in the 
first judgment that partition should be made, the court failed to 
decree what were the respective rights of parties. But this is 
but the interlocutory decree, not the final decree, and therefore 
no appeal could be taken from it. (Gudgell v. Mead, 8 Mo. 
53; McMurtry v. Glasscock, 20 Mo. 432; Hite, v. Thomp- 
son, 18 Mo. 465.) There was a final judgment of partition 
entered in the very words of the statute upon the filing of the 
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report of the commissioners. (See R. C. 1845, p. 770, Par- 
tition Act, § 20.) 

II. Roderman and wife are estopped by the recitals of their 
deed. (Lajoye v. Primm, 3 Mo. 368; Dickson v. Anderson 
& Thompson, 9 Mo. 156; Taylor v. Ulrici, 19 Mo. 89.) The 
lot in block 37 and the twenty arpens having both been assigned 
by the same partition to Baptiste Bompart, as alleged in the 
petition, and Roderman and wife, and Marie Madeleine Delo- 
rier, by their silence, admitting the legality of the proceedings 
to give them title to block 37, will be estopped to deny it as to 
the 20 arpent lot. (Taylor & Mason v. Zepp, 14 Mo. 482 ; 
Blair v. Smith, 16 Mo. 273.) 

III. But even if proceedings were void, and parties are not 
estopped, under the testimony of the witnesses, it was a fair 
question to be left to the jury whether they had not assented to 
it. (Brown v. Wood, 17 Mass. 63; 11 Pick. 3811; 13 Penn. 
376. ) 

IV. It is not true that Charles Roderman was not a party to 
the proceedings for partition. 

VY. The heirs of Francis Bompart were parties in the person 
of his widow Emelie. Besides, these heirs are content with the 
partition. 

VI. Though it should be held that the partition was void as 
a record partition, it is good as a parol one. Roderman testi- 
fies that he has purchased the twexty arpens allotted to Marie 
Madeleine Delorier ; also that he is now in the possession of the 
twenty arpens allotted to Baptiste Bompart, having leased it of 
Louis B. Bompart, (one of the plaintiffs,) administrator of 
Baptiste Bompart. He is estopped to deny the title of said 
Baptiste. He is also estopped to deny the partition. The 
question is not whether the parties are estopped to deny the 
title, but whether, affirming the validity of a partition as to one 
piece of property, they can impeach it as to another, both be- 
ing made by the same judgment. Let us suppose that the 
children of Mrs. Delorier, by a former husband, made with their 
step-father, said Delorier, an agreement that the children he 
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should have by their mother should be equal heirs with them in 
their father’s estate, and they with them in his said Delorier’s 
estate ; that these heirs of the first bed had a lot on Main street, 
and those of the second a tract of land in the country; that one 
suit of partition is instituted for both these pieces of property, 
the children of the first and second marriages sharing alike and 
equally both pieces of property ; that afterwards one of the 
heirs of the first marriage dies, and partition is sought, and the 
heirs of the second bed, as is now done by Roderman, admit 
the validity of the partition as regards the lot in the city, to 
which they had no other claim than by the partition suit, but 
disavow it as to the tract in the country. These are the facts 
in the present instance, and if not elicited, it was because the 
court below excluded every thing, and decided the case. 

S. Reber, for defendants in error. 

I. The proceedings for partition in the Circuit Court were 
irregular and void for several reasons. First, there was no 
ascertainment of the interests of the parties in the property 
sought to be divided, either by a direct finding of the court, or 
inferentially by a statement of those interests in the petition, 
and an award of partition accordingly. It is of the very es- 
sence of a judgment of partition that the interest of the parties 
should be ascertained ; for how otherwise can the commission- 
ers make the division? They have no authority to adjudicate 
on the respective rights of the parties. It is no answer to say 
that no appeal lies from an interlocutory judgment. A judg- 
ment may be reversed for error in the interlocutory decree, and 
a void interlocutory decree will render the whole proceeding 
void. Second, the proceeding is void because the commission- 
ers al!ot slaves to Charles Roderman ard to the heirs of Fran- 
cis Bompart, when they are not parties to the record at all, and 
give nothing to Emelie Bompart, who was found by the judg- 
ment of the court to be one of the heirs of Henry Delorier, 
whose estate was to be divided. Third, the commissioners 
were not sworn, nor was their report proved or acknowledged. 
The judgment of confirmation did not cure these errors. Nor 
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‘did the paper signed by the parties cure the irregularities ; 1st, 
‘because that paper only relates to the personal property ; and 
2d, ifit had in express terms confirmed the prior proceedings, 
it could not in law have any such effect, for they were void. I 
waive the fact that the execution of the paper was not proved. 

II. The proceedings being void as a record partition, were 
‘they in connection with the subsequent occupancy by the par- 
ties in severalty good as a parol partition? The title to land 
can only pass by writing executed in form of law. There are 
two exceptions to this rale, which both rest, if properly under- 
stood, upon the same equitable ground. The one is the case 
of a parol sale of land which has been executed by the vendee ; 
‘and the other, where there has been a parol partition of land in 
pursuance of which the parties have occupied and improved, and 
on the faith of which they have expended their labor and money, 
8o that it would be inequitable not to hold the parties conclu- 
ded by it.. In both these cases, the parties are estopped to 
deny the fact on the existence ef which the opposite parties have 
acted. To make a valid parol partition of land, the parties to 
it must all have title; the division must be fair and equal in 
value if all the owners are not suz jurzs; there must be occu- 
pancy in conformity with it ; there must be acquiescence ; and 
there must be expenditure of money or labor by some of the 
parties, so that it would work injustice to disregard the parti- 
tion. No parol partition is rendered complete and binding by 
severalty of possession before the statute of limitations has 
run, unless facts have transpired that would render it unjust to 
disturb it. (See Cogswell v. Reed, 3 Fairf. 198.) There was 
no such proof in this case as would justify the court or jury in 
finding the fact of parol partition binding on the parties. 

IIl. The court properly excluded the deed of Roderman and 
wife, because to ‘create an estoppel there must be mutuality. 
The admission that Baptiste Bompart had title to the town lot 
does not compel the defendants to admit his title to the lamd in 
the country. 

IV. The foregoing points go mainly to the affirmance of the 
26— VoL. XXIV. 






































ST. LOUIS. 





Bompart v. Roderman. 





judgment of non-suit. I wish to go further, and if possible 
procure such a decision as will settle the title to the land in 
controversy. It appears from the evidence in the cause—some- 
what dimly it is true—that the land in controversy belonged to 
Henry Delorier, and that Mrs. Roderman and Marie Delorier 
are his only heirs. The question I desire to have decided is 
this, whether (the record partition being out of the case) the 
parol partition, if it can be sufficientiy proved on another suit 
being brought to establish it, will estop the Delorier heirs from 
going behind it, and showing that Baptiste Bompart had no title 
to the land sought to be divided? In other words, whether a 
parol partition has the same effect to estop parties that a parti- 
tion in a court of record is said to have? Lord Coke says, ‘if 
Rose (bastard eigné) and Ann {mulier puisn¢é) make partition, 
Ann and her heirs are concluded forever.” (1 Co. Litt. p. 
709, 170, 6.) But this doctrine does not hold, it would seem, 
in parol partitions, nor in equity. (See notes 68 and 69 to 
above reference ; see also Jackson v. Vosburg, 9 Johns. 270; 
Jackson v. Livingston, 7 Wend. 141.) It seems that a parti- 
tion does not give title, but only severs the possession. (Jack- 
son v. Christman, 4 Wend. 284; 9 Johns. 276; 1 Co. Litt. 
170, b.)} A partition between strangers is void. It would seem 
reasonable that, if two owners of land make partition of it and 
hold in severalty, they do not get title by the partition, but 
only several possessions ; and that, the title being proved and 
the possession being severed by parol agreement, they are es- 
topped to deny the partition or severance of possession when 
such denial would work injustice ; but there can be no injury 
when one of the parties has no title whatever to any of the land. 
If A., owner of an entirety of land, and B., a stranger, enter 
and make a parol partition, is not the partition void? Can A. 
pass the title to the land in that way ? 


Scott, Judge, delivered the opinion of the court. 


We are of the opinion that the court did not err in rejecting 
the supposed reeord of partition among those styling themselves 
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the heirs at law of Henry Delorier, deceased. That paper con- 
tained no record of a suit at law or equity. There is no plain- 
tiff nor defendant. The proceeding is altogether a voluntary 
one. The consent of the parties could confer on the court no 
jurisdiction to proceed in the manner it did. It is as if those 
concerned had made a voluntary partition among themselves. 
Their subsequent ratification of the proceedings could impart no 
validity to them as a judicial act which they did not possess of 
themselves. The statute contemplates that in suits for parti- 
tion there should be a plaintiff and a defendant. In all suits 
at common law, there must be an actor anda reus. If par- 
ties come in voluntarily and ask a court to make a partition 
among them, and it is done, they will stand afterwards just as 
they did before the court interfered, so far as a judicial sanc- 
tion is concerned. 

Those who are competent to contract may make such parti- 
tion among themselves as they please, and it will be binding ;- 
but where partition is made by writ of partitione facienda, 
there it is otherwise; all the tenants, or those whose rights 
may be affected by it, should be parties. (Coke, 180 a.). 
Francis Bompart had an interest in the land. He was dead. It 
appears that he had heirs. Now they should have been parties. 
Even if their interest was by way of remainder or reversion: 
they should have been. (Burnhans v. Burnhans, 2 Barb. Ch. 
398.) When we see by the record that there are psrties who 
should have been joined, but who were not, whose portions have 
not been allotted to them, do we not see that the whole thing; 
must necessarily be erroneous ; that in giving those who are- 
unprovided for in the partition their shares afterwards all the 
previous allotments must be set aside ? 

As to the points that the partition was binding as a voluntary 
one without the sanction of the court, and that it was made 
binding by the subsequent recommendation of the parties, we 
are of the opinion that such a mode of making a partition will 
be bind:ng when the parties are all suz jurzs and bind them- 
selves by a proper agreement. Had the agreement been relied: 
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on, the original should have been produced, and the handwrit- 
ing of the parties proved. A copy of the agreement found in 
the record was not evidence. It was not under seal. It could 
not therefore pass title. It would only amount to an agree- 
ment to convey. Whether the paper signed imported an agree- 
ment whose specific performance would be enforced by the de- 
cree of a court, we will not determine. Nor do we say whether 
the recommendation related to both the real and personal estate, 
or to the personalty alone. In the next place, the signatures 
show that it is not a binding agreement upon all interested. 
Celeste Roderman’s husband was no party to the proceeding 
otherwise than by signing the paper expressing the satisfaction 
of the parties thereto with the report of the commissioners, and 
recommending its approval to the court. How would Mrs. Ro- 
derman’s signature affect her rights? Could she convey away 
cher interest in lands otherwise than by pursuing the mode pre- 
scribed by law for alienating her real estate? Charles Roder- 
man having signed it, it would be binding on him as to his life 
estate or curtesy in his wife’s land ; but we do not see how it 
could be made binding on her. The paper too is signed by 
Emilie Bompart, who was the wife of Louis Bompart. It is 
‘not signed by his heirs. Her signature would not bind the 
cheirs, or in any way affect their rights. 

The principle that a parol partition, followed up by posses- 
sion, will be valid and sufficient to sever the possession, is only 
applicable to those cases where there is a title and it is admit- 
ted to be in common ; that is, where the parties are admitted to 
have a title, and are joint tenants or tenants in common with 
respect to it. In such a case there can be no question of title. 
The dispute can only be whether the limits of each one’s pos- 
Session have been settled. If they have been, there is a valid 
partition when possession has followed the adjustment. Very 
different is the case where the title of those setting up such a 
tenancy in common is denied. There the partition of itself can 
confer no title. It, together with adverse possession for twenty 
years, or with such acts and conduct on the part of those as- 
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serting the invalidity of partition as would create an estoppel 
in pais or otherwise, might give title or protect the possession. 
(Jackson v. Vosburgh, 9 Johns. 275.) Here the title of the 
party setting up the partition is wholly denied, and no bar is 
shown by lapse of time, nor any facts or circumstances which 
would create an estoppel. The deed from Roderman and wife 
can have no such effect. At most it is nothing more than an 
admission by them that there had been a partition. It is to a 
third person, and if it creates an estoppel, it is only between 
them and the person to whom the deed was executed and those 
claiming under it. Roderman’s admission that a partition had 
been made, does not pass away his title, no more than an admis- 
sion by one that he had conveyed away his land would be evi- 
dence of the fact. Lands must be conveyed in pursuance to 
the statute of frauds. In the case of Jackson v. Sherman, 6 
Johns. 21, it is said, *‘ these acknowledgments of the party as 
to title to real property are generally a dangerous species of 
evidence, and, though good to support a tenancy or to satisfy 
doubts in cases of possession, they ought not to be received as 
evidence of title ; ¢hts would be to counteract beneficial pur- 
poses of the statute of frauds.” 

If, as was insinuated, there was an agreement between the 
heirs of Mrs. Delorier by Bompart, and those by Delorier, that 
the lands inherited from their respective parents should form a 
joint inheritance to be equally divided among them, we would 
suppose that if the heirs on the part of Delorier deny to the 
heirs of Bompart any portion of their inheritance, then they 
would be prepared to yield up any interest they may have re- 
ceived in the inheritance of the Bomparts. We do not see why 
they may not be compelled to this. But we will not go into 
this matter, as the record is silent in regard to it. Judge Ry- 
land concurring, the judgment will be affirmed; Judge Leonard 
absent. 
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Tre State, Respondent, v. McO’Bienis, Appellant. 


1. A deposition of a witness taken uvon the preliminary examination before 
a committing magistrate in the presence of the accused, may be received in 
evidence on the trial upon proof of the death of such witness, (RyLanp, 
Judge, dissenting. ) 

2. The provision of the constitution of this State declaring “ that in all crim- 
inal prosecutions the accused has the right to meet the witnesses against 
him face to face’? does not render such evidence illegal. (RyLanp, Judge, 
dissenting. ) 


Appeal from St. Louis Circuit Court. 


Robert McO’Blenis was indicted at the April term of the St. 
Louis Criminal Court, in the yaar 1855, for the murder of 
Benjamin F. Brand. The indictment contained but one count, 
and that was for murder in the first degree. The cause was 
taken by change of venue to the St. Louis Circuit Court. 

Upon the trial, the State offered to read in evidence the depo- 
sition of Louis Nievergelder, a witness sworn and examined on 
behalf of the State on the examination of the defendaut before 
Mann Butler, the committing magistrate, on the charge of felo- 
niously shooting and killing Benjamin F. Brand, being the 
same charge for which the defendant was afterwards indicted and 
was then being tried. The said Nievergelder had departed this 
life since his examination before the committing magistrate. It 
was admitted by the defendant that the witness testified before 
the magistrate on oath, in the presence of the defendant, and 
was cross-examined by the defendant; that his testimony was 
reduced to writing by the magistrate, and that the witness sign- 
ed the same; that the paper offered was the testimony of the 
witness, so reduced to writing and signed by him and returned 

, by the magistrate, taking the same and committing the defen- 
dant to jail without bail, duly certified and delivered to the 
jailor, accompanying the warrant of commitment ; and that the 
witness was dead since his examination as aforesaid; and all 
preliminary proof was waived by the defendant, the only objec- 
tion made by the defendant being as to the competency of said 
testimony, the witness being since deceased. But the defen- 
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dant objected to the reading of the paper, because it was not 
legal evidence against him under the constitution of this State. 
The court overruled the objection, and permitted the paper to be 
read in evidence. Exceptions were duly taken. 

The jury rendered a verdict in the following form: ‘* We of 
the jury find the defendant guilty of murder in the second de- 
gree, and assess punishment to imprisonment in penitentiary 
for ten years.” 

A motion for a new trial having been overruled, the defen- 
dant appealed. 


U. Wright, (with whom were £. Bates and Blennerhas- 
selt,) for appellant. 


I. The introduction of Nievergelder’s deposition was a viola- 
tion of the bill of rights of the people of Missouri in both the 
letter and the spirit of that instrument. In our declaration of 
rights it is said, ‘‘ in all criminal.prosecutions the accused has 
the right to meet the witnesses against him face to face.” 
( Art. 13, sec. 9.) Now whatever these words may mean, it is 
at least certain that what they secure to the accused is beyond 
the control of any department of the government. The gene- 
ral assembly can not abrogate it by statute, nor can the courts 
judicially legislate it away. The thing secured is above all the 
‘¢ discretion’’ of courts, sound or unsound—above all ‘* policy” 
of legislatures, wise or foolish. Whatever may be the right 
given by the words, it is a fixed right. It exists intact, or not 
at all. It can not be halved, quartered, or in less degree sub- 
divided. It can not be made to yield to expediency or neces- 
sity. No court has power to say of it ‘‘ we give the right in 
part ; what is withheld, is from necessity.”” Within the circle 
of expediency, policy and discretion, courts may hold such 
language ; but it is net constitutional language touching a con- 
stitutional right. What is the right secured by the words? I 
hold it to be nothing more, nothing less, nothing other, than the 
permanent establishment, by the fundamental law, of the 
status of every witness against the accused in a criminal pros- 
ecution. 
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It is a transparent mistake to confound this right with any 
rule of evidence. No rule of evidence is established by it, nor 
is any such object aimed at. The relative position of the ‘* wit- 
ness” and the accused is established, but what the witness may 
lawfully swear from that position is noé established. That is 
left to the courts, and is regulated by them under the system: 
known as the rules of evidence. But whatever it may be lawful 
for the ‘‘ witness” to swear against the accused under those 
rules, must be heard from his position fixed by the constitution. 
If the witness be not in that position assigned him by the con- 
stitution, he can not be heard at all. Nor does this provision 
of the bill of rights decide whether the ‘‘ witness” shall be 
sworn ; nor how he shall be examined or cross-exemined ; nor: 
whether there shall be any cross-examination at all. Such 
questions must find their answers outside of the constitution, 
or at least outside of this provision of it. 

The ‘* accused” shall meet the ‘‘ witness face to face’?—he 
shall thus meet him in ‘all criminal prosecutions ;””—that is. 
the right. A meeting might involve only presence, contiguity ; 
but that is not enough. It shall be a meeting in the mode and 
fullness in which man must meet his God in the day of final 
julgment, and that is ‘‘ face to face.”” The whole purpose of 
the provision is to thwart falsehood. If perjury were impossi- 
ble, the provision would be without meaning. Two objects were 
secured by the words: first, the witness must look upon the 
accused, the intended victim of a false oath, that he may see the: 
value of what he is about to destroy, and the accused shall look 
upon the witness as he swears ; second, the triers shall look 
upon the false witness and gather the perjury from his aspect. 
The means are simple, but human experience has established 
their efficacy as tests of truth. They invoke only moral power, 
but that after all is the highest power. It is hard to say which 
of the two instrumentalities is the greater. ‘¢ And the Lord 
turned and Jooked upon Peter ;”” ‘* and Peter went out and wept 
bitterly.” (Luke, ehap. 22.) When affidavits were read to 
Mary of Scotland, in prison, imputing to her great crimes, the 
unhappy queen said, ‘‘ who are the witnesses? [for their names 
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were not given ;] bring them before me, and they will forswear 
their falsehoods when they meet me face to face.”? The other 
instrumentality (the right of the triers to look upon the wit- 
ness ) is auxiliary to this. It brings knowledge of whatever is 
accomplished for innocence by the prior means home to the 
right quarter, and in the right way ; but its function does not 
stop there. It acts independently of the rules of evidence, by 
its own inherent power ; and sometimes renders a right derived 
from those rules unnecessary. Thus the inspection by the jury 
of a witness may dispense with a cross-examination ; but when 
this fails, it becomes auxiliary also to the rules of evidence, 
and gives to the right of cross-examination, derived from those 
rules (not from the constitution), a power which it could not 
have without it. It is thus sufficiently manifest that the status 
of the ‘* witness,” in a criminal prosecution, while it creates 
no rule of evidence, secures to every man accused of crime 
the largest amount of impunity from the operation of those 
rules which justice can allow. 

When and where shall this meeting transpire? Not in the 
secret chamber of the grand jury—not when complaint is made 
before a justice preliminary to a warrant; but whenever and 
wherever a ‘‘ criminal prosecution” has ceased to be a proceed- 
ing ex parte, and has taken the matured form of a egal ac- 
cusation of crime, and the witness is brought to sustain it. 
In “all criminal prosecutions” the right shall obtain, says the 
bill of rights. These words embrace, I think, every form of 
‘¢ criminal prosecution”? known to our laws. In prosecutions 
by presentment or indictment, the additional right of a speedy 
trial by a jury of the vicinage is given; but I am not prepared 
to say that the right to meet the witness ‘‘ face to face’’ is con- 
fined to that tribunal. Doubtless this security was mainly in- 
tended for the hour and place of actual peril, when liberty and 
life should be in greatest jeopardy, when the accused should 
stand before a tribunal having power over either or both; but 
the words are broad enough to cover the initiate prosecution, 
whenever and wherever it takes the matured form of a legal 
accusation of crime. And the same words, as well as the rea- 
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sons on which they rest, carry the right through every stage of 
the ‘* criminal prosecution,”? so long as the ‘* witness”? can by 
the mode of procedure be brought ‘‘ against”? the accused. 
While the ‘‘ witness’? may swear, he shall swear ‘‘ face to face”? 
with the accused. The security lasts as long as the peril, and 
the protection never ends until the peril is merged in judgment. 

I deem it very fit to put a like question touching other and kin- 
dred rights secured by the same pregnant section of the bill of 
rights. How often shall the accused have counsel? and where ? 
If he once have counsel, is the constitution satisfied? If he 
have counsel before the examining court, may counsel be denied 
him before the jury? If once before a jury he have counsel, 
may he be deprived of counsel on the second trial? How often 
may the accused have the right of trial by jury? If once a 
jury be empanelled in his case, is the constitutional guaranty at 
anend? May he be denied that tribunal afterwards? If the 
jury bring no verdict and are discharged, or if the verdict be set 
aside, may that constitutional ‘‘ bulwark’? be from that time 
abandoned as having done its office, and the State proceed to 
judgment by a simpler and more summary process? How often 
shall the accused have the right to compulsory process to force 
the attendance of his witness? May the process be denied him 
if once it has been invoked? These questions answer them- 
selves. No power in the government can rob him of counsel in 
a ‘* criminal prosecution” at any one of a hundred trials of the 
same cause. ‘The jury must come a hundred times, if there be 
as many trials; and in all of them the compulsory process 
must go for his witnesses; and at every trial the wicnesses 
against him must meet him ‘face to face,” that he may look 
for the hundredth time upon the witness whiie he swears, and 
every jury may see the manner of the swearing. 

It is said the accused once met the witness Nievergelder face 
to face—met him in a *‘ criminal prosecution’’—met him before 
justice Butler, and at that meeting /ooked upon the witness and 
had there the right of cross examination. That is true. It 
might also be truly said that justice Butler had the opportunity 
of looking upon the witness, and of helping his judgment of 
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the credibility of the witness by an inspection of his manner. 
Now all that was, if not in obedience to the constitution, at 
least in harmony with it. The procedure was legal and appro- 
priate ; but if it was a ‘* criminal prosecution” in the sense of the 
bill of rights, it did not end there. It was but preliminary to 
something that must follow; and, touching what was to come, 
the bill of rights speaks its solicitude, and not only re-asserts, 
but multiplies its precautions. Before justice Butler the accus- 
ed was not on trial. That functionary had no power over life 
or limb—not even for a moment. He was armed with no au- 
thority to acquit or condemn. He took the initiative in accu- 
sation, but his action could neither bind the State nor the ac- 
cused. He could discharge the prisoner, but could not free him 
from indictment. He might lawfully suggest that an indict- 
ment would be proper, but the grand jury could ignore the bill. 
His action was not even necessary to the indictment ; it might 
lawfully precede, but could not control it. He was acting 
within the scope of legal inquiry for crime, and incidental to 
this right was a temporary power over the liberty of the accused, 
by warrant and mittimus, for that space of time which lies be- 
tween the accusation and ‘‘ the speedy trial by a jury of the 
vicinage.”” I have said the constitution gives the accused a 
right to meet the witnesses against him face to face before the 
examining magistrate, but I am not clear inthis. The question 
depends upon what is meant by ‘‘ criminal prosecution.”’ Is 
the defendant before the justice ‘‘the accused?” or does he 
only become ‘‘ the accused”” when charged by presentment or 
indictment ? It is not necessary to decide the question upon this 
record. The constitution either did or did not secure to the 
accused the right of meeting the witness Nievergelder face to 
face before justice Butler. If it did not, then the right obtains 
only before the traverse jury on indictment. If it did, who 
will, who can maintain that the same provision which secures 
this right to the accused in a place and at a time when he is not 
in peril, denies it to him in the place and hour of his utmost 
need ? 
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I have said justice Butler could look upon the witness while 
he swore and be helped in judgment upon the credibility of the 
witness by the manner of his swearing ; but how could his con- 
victions of the truth or falsity of the witness reach the jury ? 
There is no legal avenue open for the transmission of such con- 
victions. They are reached only by sight, and they can be 
made only upon the mind that sees. But if there were no such 
difficulty, the moral and legal responsibility of each juror is his 
own. It could in nowise be governed by the convictions of the 
justice. The justice might credit the witness, while the juror 
would disbelieve him, or vzce versa. Besides, the fact that the 
witness had sworn before the justice in a particular way might 
be, as it often is, the conclusive reason for unbelief of his tes- 
timony before the jury. Perjuries are oftener unmasked by 
the antagonism of the past and present swearings of the witness 
touching the same transaction than by any other single cause. 
Confronted with his contradictions he hesitates, stammers, 
chokes, and plunges by utterance into transparent falsehood, 
or proclaims the perjury in silence by the pantomime of the 
soul. 

As to the right of cross-examination before the justice, the 
accused had it, but he did not get ¢ha¢ from the constitution. 
He would have had it before the same justice, at the same time, 
if the suit had been on an account for twenty dollars, as he 
would have it in ejectment in other tribunals, or before arbitra- 
tors, or in the chamber of commerce, or in a church investiga- 
tion, or before a committee of the General Assembly, or of the 
Congress of the United States. The right of cross-examination 
comes from the rules of evidence, a complex code enacted by 
expediency, policy, and necessity, and adapted by its flexibility 
to the exigencies of investigation. This code can not be found 
in the constitution of a state. I know of but one instance in 
our constitution in which a rule of evidence is established, and 
that is the provision touching prosecutions for libel,—*‘ that 
the truth thereof may be given in evidence.” But I have al- 
ready shown that the largest exercise of the right of cross-ex- 
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amination before the justice could never fill the measure of the 
defendant’s constitutional right before the jury of the vicinage. 
It could not bring the witness face to face—it could not inform 
the triers of his moral aspect while swearing—it could never 
abolish (for it is eternal) the distinction between a paper and a 
man. This right of cross-examination before a justice is in 
point of fact rarely exercised, and frequently for the obvious 
reason that the defendant is not prepared to exercise it. The 
proceeding is summary and hasty. When the prisoner is 
brought before the justice, he must ‘¢ as soon as may be pro- 
ceed to examine the complainant and the witnesses in support 
of the prosecution.”” The defendant, suddenly arrested and 
borne ‘‘ forthwith” to the magistrate, meets for the first time 
the witnesses against him. He has had neither time nor op- 
portunity to gather information of their character, their ante- 
cedents, or connection with the prosecution against him. ‘The 
names of the witnesses are endorsed upon the indictment for the 
very purpose of enabling the accused to make such inquiries. 
And such knowledge is essential to the intelligent exercise of 
the right of cross-examination. Besides, he is not on trial, 
and should not be compelled to make defence; and cross-ex- 
amination is defence. He may at his option, without the sur- 
render of any the least of his legal rights, withhold all defence 
until he shall be brought on trial before his peers, who alone 
have power to decide his guilt or innocence. Every lawyer 
experienced in the defence of men accused of crime, knows the 
impolicy, as a general rule, of attempting before indictment the 
defence of the accused, whether he be innocent or guilty. IE 
by the words ‘* the accused has the right to meet the witnesses 
against him face to face’? the framers of the constitution in- 
tended to give the right of cross-examination, they failed to 
accomplish their design. The words do not convey the right. 
They do provide for a meeting of the ‘* witnesses”? and the ac- 
cused, but what shall be done when they meet is not provided. 
The manner of the meeting, face to face, and the place of meet- 
ing, establish a silent moral power in the accused and in the 
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jury over the witness—the power of the eye instructed by the 
moral sense; but the power to put questions must be derived 
from some other source. The words establish the presence of 
the witness near the accused, and presence would be a very 
great facility to the right of cross-examination (though it is 
not essential to it) if such right belongs to the accused. The 
words are apt words, and prove that those who used them felt 
the importance of phraseology. Why, if their only purpose was 
to secure the right of cross-examination, did they not use 
words fitted to convey that idea? Why not say, the accused in 
all criminal prosecutions shall have the right to cross-examine 
the witnesses against him? But if the words do give the right 
of cross-examination, that is not the only right they give, and 
therefore the words can never be satisfied by a cross-examina- 
tion. 

This provision in the bill of rights is not to be found in magna 
charta, and the decisions in England under it, as to examina- 
tions taken by virtue of the statutes of Philip and Mary, do 
not apply. Unfortunately they have been followed in some 
_cases by judges of some of the states of our Union. But these 
decisions apply only to offences less than treason. The statute 
of Edward Sixth required (what magna charta did not), in a 
prosecution for treason, the production of the two witnesses in 
person at the trial, if living; and although, for one hundred 
years after the passage of this act, its provisions were shame- 
fully violated in all prosecutions of the crown, within the last 
hundred years no deposition of a dead witness has been deem- 
ed competent by any English judge on a trial for high treason. 
(See Foster Crown Law, 234-5.) But the statute of Edward 
and magna charta stopped short of our declaration of rights. 
The latter provided for a conviction by ‘* due course of law,” 
and the former required the witnesses at the trial, ¢f diving, in 
treason only. The ninth section of our declaration of rights, 
in apter, clearer, stronger words, demands the witness at the 
trial in every grade and kind of criminal offence, and strikes 
out the words, ‘‘if living.”” It is said the object of the statute 
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of Edward was to cut off hearsay evidence, and that that is the 
object of the ninth section of our bill of rights. The answer is 
twofold—neither the statute of Edward nor the ninth section 
has any such effect, for hearsay evidence is competent now in 
a@ criminal prosecution just as in a civil case ; and the object of 
both was to insure the presence of the witness at the trial by 
bringing him face to face with the accused. To demand his 
presence before the jury and the prisoner was said ‘‘ to be hurt- 
ful to the crown,” and the crown therefore brought affidavits, 
not men. (See generally The State v. Atkins, 1 Tenn. 229; 
Finn v. The Commonwealth, 5 Rand. 701; Roscoe C. L. 50; 
Foster C. L. 234, 237; 2 Russell on Crimes, 633, 893; 1 
Hale P. C. 306; 2 Stark. Ev. 278-9; 13 Mo. 382; 6 Mo. 1.) 

[It was further contended that the cases cited from sister 
states were either not in point—the constitutions of a large 
number of those states not containing any provisions guaran- 
tying to the accused the right to meet the witnesses against him 
face to face, or provisions entirely different from that contained 
in our declarations of rights —or that they proceeded upon 
grounds entirely untenable and inadmissible. ] 

H. A. Clover, (circuit attorney, ) adduced the following an- 
thorities : 1 Ed. VI, c. 1z, § 22; 5 & 6 Ed. VI, c. 11, § 18; 
1 & 2 Phil. & Mary, c. 18, 2 Stat. at large, p. 484; 2&3 
Phil. & Mary, c. —, 2 Stat. at large, p. 493; R. C. 1845, 
Mo. p. 859, 860, 861; De Lolme on Eng. Const.; Rex v. 
Smith, 1 Holt, 614; 2 Starkie R. 208; Woodcock’s case, 2 
Leach, 565; Dingler’s case, 2 Leach, 639 ; Rex v. Redbourne, 
2 Leach C. L. 512; Rex v. Inhabitants of Eriswell, 2 Durnf. 
& East, 387, 707 ; Tharp v. The State, 15 Ala. 749; 17 Ala. 
749; Davis v. The State, id. 8354; Commonwealth v. Rich- 
ards, 18 Pick. 436; The State v. Webb, 1 Hayw. 120; The 
State v. Moody, 2 Haw. 31; The State v. Hill, 2 Hill, S. C. 
608 ; Bellinger v. The People, 8 Wend. 595; Bebee v. The 
People, 5 Hill, 38 ; The People v. Restell, 3 Hill, 294; The 
People v. Moore, 15 Wend. 421; The State v. Hooker, 17 
Verm. 669 ; Dunn v. The State, 2 Ark. 249; 9 Western Law 
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Jour. 407; 8 id. 473; Johnston v. The State, 2 Yerg. 58 ; 
Bostick v. The State, 3 Humph. 345; Kendrick v. The State, 
10 Humph. 485; United States v. Wood, 3 Wash. C. C. 440; 
Anthony v. The State, 1 Meigs, 265.; Campbell v. The State, 
11 Georg. 352 ; The State v. Tilghman, 11 Ired. 554; Collier 
v. The State, 13 Ark. 676. 


LEONARD, Judge, delivered the opinion of the court. 


The main question that has been discussed before us in this 
case is the competency of Nievergelder’s deposition, which was 
regularly taken before the committing magistrate upon the pre- 
liminary examination in the presence of the accused, and read 
on the trial upon proof of tlfe deponent’s death. Before we 
dispose of it, however, we will remark that on a careful exam- 
ination of the record and consideration of other points present- 
ed, we have not found any ground for reversing the judgment, 
in the empanelling of the jury, in the admission or exclusion of 
evidence, in the instructions under which the cause was tried, or 
in the verdict, either as to form or substance, and, dismissing 
with these remarks the minor points, we proceed at once to the 
question that was mainly relied upon in argument before us. 

The proud answer of the Roman governor to the Jews, when 
they demanded of him the condemnation of Paul, was, ‘¢ It is 
not the manner of the Romans to deliver any man to die before 
that he which is accused have the accusers face to face, and 
have license to answer for himself concerning the crime laid 
against him.” And De Lolme, a foreigner, born in Switzer- 
land, and educated under the civil law, impressed by the strong 
contrast in this respect between the mode of administering 
criminal justice in England and throughout the continent of 
Europe, (2 De Lolme, by Stephens, book 1, chap. 12 & 13,) 
says: ‘* When at length the jury is formed, and they have taken 
their oath, the indictment is opened, and the prosecutor pro- 
duces the proofs of his accusation ; but, unlike the rules of the 
civil law, the witnesses deliver their evidence in the presence 
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of the prisoner.”? And again: ‘‘It is an invariable rule that 
the trial be public ; the prisoner neither makes his appearance 
nor pleads but in places where every body may have free en- 
trance ; and the witnesses, when they give their evidence—the 
judge, when he delivers his opinion—the jury, when they give 
their verdict, are all under the public eye.”” In a note, we are 
informed of the secrecy with which the proceedings-in the ad- 
ministration of criminal justice are carried on according to the 
rules of the civil law, which, in that respect are adopted all 
over Europe. ‘* As soon as the prisoner is committed, he is 
debarred of the sight of every body till he has gone through his 
several examinations. One or two judges are appointed to ex- 
amine him, with a clerk to take his answers in writing, and he 
stands alone before them in some private room in the prison. 
The witnesses are to be examined apart, and he zs not admit- 
ted to see them till their evidence is closed ; they are then cun- 
fronted together before all the judges, to the end that the wit- 
nesses may see if the prisoner is really the man they meant in 
delivering their respective evidences, and that the prisoner may 
object to such of them as he shall think proper. This done, 
the depositions of those witnesses who are adjudged upon the 
trial to be exceptionable are set aside. The depositions of the 
others are to be laid before the judges, as well as the answers 
of the prisoner, wko has been previously called upon to confirm 
or deny them in their presence: and a copy of the whole is de- 
livered to him that he may prepare for his justification. The 
judges are to decide both upon the matter of law and the 
matter of fact, as well as upon all incidents that may arise 
during the course of the trial, such as admitting witnesses to be 
heard in behalf of the prisoner,” &c. 

This contrast between the common law and civil law mode of 
administering criminal justice, which prevailed over the whole 
continent ever since the latter age of the Roman law, impressed 
itself strongly upon the mind of the intelligent foreigner, and 
is forcibly presented in his book ; and these great principles of 
the common law to which he has referred—the accusation by a 
27—VOL. XXIV. 
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grand jury—the public trial by a petit jury of the neighbor- 
hood, instead of by a permanent body of men—the production 
of the witnesses before the court, and their public examination 
there in the presence of the accused—the right of the accused 
to compel the attendance of his own witnesses to be heard in 
his own defence—and his exemption from torture, or being 
otherwise required to testify against himself—have been deemed 
of so.much importance on this side of the Atlantic, that they 
have been generally, in some shape or other, incorporated into 
most of the American constitutions, and in this way secured 
against legislative control. Our own bill of rights secures to 
the accused, among other things, the right ‘‘to be heard by 
himself and his counsel ;”’ ‘‘ to demand the nature and cause of 
accusation ;” ‘‘ to have compulsory process to compel the at- 
tendance of witnesses in his favor ;” ‘‘ to meet the witnesses 
against him face to face ;”’ and “‘ to a speedy trial by an im- 
partial jury of the vicinage,”’ and to an exemption from ‘* being 
compelled to give evidence against himself ;”? and the admis- 
sion upon the present trial of Nievergelder’s deposition is sup- 
posed to have violated the clause which secures to the accused 
‘¢ in all criminal prosecutions the right to meet witnesses against 
him face to face.” The great security of the accused how- 
ever, after all, is in the fundamental principle of the common 
law, that legal evidence consists in facts testified to by some 
person who has personal knowledge of them ; thus excluding 
all suspicions, public rumors, second-hand statements, and 
generally all mere hearsay testimony ; whether oral or writ- 
ten, from the consideration of the jury—the usual test of 
this hearsay evidence being that it does not derive its value 
solely from the credit to be given to the witness who is be- 
fore them, but partly from the veracity of some other individual. 
This great principle however, like all others, has its exceptions 
and limitations, which are as well settled as the rule itself, and 
among these exceptions, in its application to the administration 
of criminal justice, are, dying declarations in reference to the 
same homicide, and the deposition of a witness regularly taken 
* 
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in a judicial proceeding against the accused in respect to the 
same transaction and in his presence, when the subsequent 
death of the witness has rendered his production in court im- 
possible; and the question now to be passed upon comes to 
this: whether the provision in our constitution is to be con- 
strued so as to abolish both or either of these exceptions, so 
that hereafter this species of evidence, which has heretofore, it 
is believed, always been received both in England and all over 
the United States, must be excluded. The constitution, it is to 
be observed, has not undertaken to define, by any direct pro- 
viston, what constitutes competent evidence in criminal cases, 
except in the single case of treason, but requires it to come 
from witnesses standing in the presence of the accused, and it 
may be in the tribunal where his guilt or innocence is to be 
finally passed upon. If the clause be understood literally, it 
provides for the production of the witness, but does not pre- 
scribe what he may communicate as evidence. It compels his 
presence in court, but leaves the evidence he may give to be re- 
gulated by law. The dying statement of the slain, and the de- 
position of the deceased witness, are both mere hearsay in the 
legal sense of the term. The truth of the facts they relate do 
not depend upon the veracity of the witness who heard the 
oral statement in one case, or of the officer who heard the tes- 
timony of the deponent and wrote it down and read it over to 
him in the other, but mainly upon the credit due to statements 
made under such ctrcumstances. Even in the civil law mode 
of procedure the witnesses, it seems, are ultimately confronted 
with the accused, and therefore it may be said literally even 
there that they ‘‘ meet the accused face to face.”” But all such 
constructions would be quite too narrow, and altogether unwor- 
thy both of the instrument and of this tribunal. The people have 
incorporated into their frame of government a great living prin- 
ciple of the common law under which they and their ancestors 
have lived, and it is the duty of the court so to construe it as 
to make it effectual to answer the great purpose they had in 
view. And this principle, we think, is no other than the prin- 
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ciple of the common law in reference to criminal evidence, that 
it consists in facts within the personal knowledge of the wit- 
ness, to be testified to in open court in the presence of the 
accused. This principle, however, was nowhere written down 
on parchment. It is not to be found in magna charta, or in 
the English bill of rights, but it existed in the living memory 
of men, and was always a part of the common law, although 
in bad times it was trodden under foot by bad men in high 
places. It is not, however, a stiff, unbending rule, extend- 
ing to every case, without exception, falling within its letter, 
but is limited and controlled by subordinate rules, which render 
jt safe and useful in the administration of public justice, and are 
as well established as the great principle itself, which, with all 
its exceptions and limitations, was taken from the existing law 
of the land and incorporated into the constitution. The pur- 
pose of the people was not, we think, to introduce any new 
principle into the law of criminal procedure, but to secure those 
‘that already existed as part of the law of the land from future 
‘change by elevating them into constitutional law. It may as 
‘well be the boast of an Englishman living under the common 
law, as of a citizen of this state living under our constitution, 
‘that in @ criminal prosecution he has a right to meet the wit- 
nesses against him face to face; and yet it was never supposed 
‘in England, at any time, that this privilege was violated by the 
admission of a dying declaration, or of the deposition of a de- 


-ceased witness, under proper circumstances ; nor, indeed, by 


the reception of any other hearsay evidence established and re- 
-cognized by law as an exception to the general rule. It is said 
by Lord Aukland, in reference to the conduct of the British 
courts in the sixteenth and part of the seventeenth centuries— 
+6 Depositions of witnesses forthcoming, if called, but not per- 
mitted to be confronted with the prisoner—written examinations 
of accomplices living and amenable—confessions of convicts 
lately hanged for the same offence—hearsay of these convicts 
repeated at second-hand from others—all formed so many 
‘classes of competent evidence, and were received as such in the 
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most solemn trials by learned judges.”” (Principles of Penal 
Law, 2d ed. 197) But no complaint of the character of the 
one now made was ever heard. This was not an evil to be pro- 
vided for by any law, much less by a constitutional provision ; 
these exceptions to the general rule were never considered vio- 
lations of the rule itself ; they grew out of the necessity of the 
case, and are founded in practical wisdom. Tie facts thus 
communicated go to the jury, not as entitled to the full faith of 
the facts sworn to by a witness from his own personal know- 
ledge, but yet as competent to be considered by the jury in 
forming tkeir verdict. But whether these exceptions be wise or 
unwise, is not submitted to our judgment. They were well es- 
tablished at the time, and, we think, went into the constitution 
as part of the great principle of criminal evidence adopted by 
the clause now under consideration. 

We refer, in conclusion, in confrmation of our views upon 
the subject, to the decisions of the other states ; but as they are 
cited in the briefs, we shall do so in a general manner, without 
calling attention to the particular cases. The privilege now 
under consideration exists in every state where the common law 
prevails, either as part of that law, or by a constitutional pro- 
vision similar to our own, and yet evidence of this character, it 
appears, has never been excluded but in a single case, decided 
in early times in Tennessee, and which has since been expressly 
overruled. In some of the states it has been expressly recog- 
nized as competent by direct decisions to that effect, and in 
all of them the uniform current of judicial dicta, whenever the 
question has been a subject of discussion, is in favor of its 
competency. We are constrained, therefore, both on the score 
of reason and authority, to pronounce in favor of the legality 
of the evidence. The judgment must therefore be affirmed ; 
Judge Scott concurring. 


RYLAND, Judge, dissenting. I regret that I have been un- 
able to concur in the opinion of the court delivered in this case. 
I consider that the court below committed error in allowing the 
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examination of Nievergelder, taken by the committing magis- 
trate, to be read as evidence to the jury. By the second sec- 
tion of article 2 of the act regulating proceedings in criminal 
cases (R. C. 1845, p. 857,) it is provided, ‘* whenever com- 
plaint shall be made to any such magistrate that a criminal 
offence has been committed, it shall be his duty to examine the 
complainant and any witnesses who may be produced by him 
on oath.””? The 3d section requires the magistrate, if it appear 
that any criminal offence has been committed, to issue his war- 
rant to have the offender arrested and brought before him. Sec- 
tion 13 makes it the duty of the magistrate, when the offender 
has been arrested and brought before him, to proceed as soon 
as may be to examine the complainant and witnesses produced 
in support of the prosecution on oath, in the presence of the 
prisoner, in regard to the offence charged, and other matters 
connected with such charge which said magistrate may deem 
pertinent. The prisoner in this case was before Mann Butler, 
Esq., a justice of the peace for St. Louis county, one of the ma- 
gistrates or officers contemplated by the said statute, undergo- 
ing an examination upon a charge of felonious homicide, the 
same offence for which he was convicted in this case. It was on 
the examination before justice Butler that the testimony of Nie- 
vergelder was taken and reduced to writing by the justice and 
signed by the witness in accordance with the requisitions of the 
statute. The prisoner was present at the examination of the 
witnesses, and had his counsel there, who cross-examined. Af- 
terwards the prisoner was indicted and put upon his trial for the 
same homicide. It was under these circumstances that the writ- 
ten testimony of the witness Nievergelder, who died before the 
trial, was offered in evidence against the prisoner, and admitted 
by the court against the objection of the prisoner’s counsel. 
The point made by the counsel of the prisoner in this matter of 
Nievergelder’s testimony, is, that its admission by the court on 
the trial of the cause was a direct violation of the constitution 
of Missouri. The 9th section of the 13th article of the consti- 
tution of this state is in these words: ‘* That in all criminal 
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prosecutions the accused has the right to be heard by himself 
and his counsel ; to demand the nature and cause of accusation ; 
to have compulsory process for witnesses in his favor; to meet 
the witnesses against him face to face; and, in prosecutions on 
presentment or indictment, to a speedy trial by an impartial 
jury of the vicinage ; that the accused can not be compelled to 
give evidence against himself, nor be deprived of his life, lib- 
erty, or property, but by the judgment of his peers or the law of 


the land.”? 


What is the meaning of the words ‘‘ to meet the witnesses 
against him face to face??? This is the question, and the only 
question, upon which the admissibility of the evidence depends. 
Unless it can be shown that the words have some occult or arti- 
ficial meaning, they must be understood literally ; they must be 
taken in their ordinary or common acceptation. 
require the prisoner and the witness to stand before each other, 
to be in the presence of each other. 
plates that the face of the prisoner shall oppose the face of the 
witness ; they shall be confronted. In fact it is admitted that 
such is the meaning of the words. 
it has been contended that the prisoner and the witness Niever- 
gelder were thus brought face to face before justice Butler, and 
that the demands of the constitution have been fully satisfied by 
I do not view it in this light. 
‘¢Tn all criminal prosecutions the accused has the right to meet 
the witnesses against him face to face.”? Now if the words in 
question do require, as no one has yet denied, that the witness 
and the prisoner shall confront each other, and if that was ne- 
cessary to the constitutional validity of the testimony taken be- 
fore the justice, it could not be dispensed with on the trial 
before the traverse jury, unless it could be shown that there was 
no criminal prosecution going on there. 
is nothing in this phraseology which confines the right of the 
prisoner to any one particular prosecution. The meaning, on 
the contrary, appears to be, that whenever there is a prosecution 
and a witness there the right of the prisoner to meet the wit- 


that meeting. 
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ness face to face is given by the constitution. This view of 
the subject derives additional force from considering the other 
rights which are guaranteed the accused by the same section 
of the constitution. ‘‘In all criminal prosecutions the accused 
has the right to be heard by himself and counsel ; to demand 
the nature and cause of accusation ; to have compulsory pro- 
. cess for witnesses in his favor ; and, in prosecutions or present- 
ment or indictment, to a speedy trial by an impartial jury of 
the vicinage.”” Now with which one of these important rights 
guaranteed to an accused party would it be proper to dispense 
because it had been once enjoyed? If a person had been ar- 
rested and taken before a magistrate on charge of crime, and 
eommitted for trial before a petit jury, ought process for wit- 
nesses preparatory to his trial to be denied him because he had 
been allowed process in the examining court? Ifa prisoner 
has had one speedy trial of his cause, may he for that reason 
be detained afterwards without a hearing at the pleasure of the 
State? Or is he to have counsel but once? MWoscitur a sociis 
is a sound maxim of the law, and if applied to the construction 
of the clause in question will seem to show that the framers of 
our constitution intended to give it scope and purpose as large 
as that of any of its companions. 

Passing by what seems to me to be the plain and obvious im- 
port of the language of the constitution, I can conesive of no 
possible reason why the draftsmen should not intend what their 
words would indicate. Is there any reason making it important 
that the witness and the accused should meet face to face at the 
examination before the magistrate, which would not apply with 
greater force on the trial before the petit jury? I can think of 
none. It has been urged at the bar that the provision in ques- 
tion was intended merely to secure the right of cross-examin- 
ation. To this it has been replied that for such a purpose the 
language is most unfortunate. But concede for a moment that 
it was so intended, and that it secures nothing more than the 
right to cross-examine. Certainly that is a right which may be 
enjoyed more than once—is not less valuable on the trial before 
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the petit jury, and can not be exercised at all unless the witness 
is present in court. I have no doubt at all that the right of 
cross-examination was intended to be secured to the accused, 
not once only, but on every occasion of a prosecution against 
him—in all prosecutions. But this is not all that was intend- 
ed to be secured. The right of cross-examination might be 
exercised without the personal presence of the witness face ¢o 
face on the trial before the prisoner and the triers. It is so ex- 
ercised in civil cases. But I am of opinion that the words, 
‘¢ face to face,”’ in the constitution, were designed to secure to 
the accused something more than the right of cross-examina- 
tion as tt ts enjoyed in civil cases. No such language, so 
far as I am advised, has ever been employed in regard to the 
examination of a witness in any civil case. These words must 
then have some additional meaning, and give some different 
manner of proceeding to the criminal prosecution. There is in 
the nature of things good and sufficient reason for the differ- 
ence. Every one must know there is a difference in the effect 
of the same words when delivered in open court from the mouth 
of the witness and when read from a deposition. They may 
seem worthy of credit in the one case, and positively unworthy 
of all credit in the other. Who can be unmindful of the influ- 
ence of the manner and carriage of a witness on the stand? 
There are many things aside from the literal import of the 
words uttered by the witness while testifying on which the 
value of his evidence depends. These it is impossible to trans- 
fer to paper. Taken in the aggregate, they constitute a vast 
moral power in eliciting the truth, all of which is lost when the 
examination is had out of court and the mere words of the wit- 
ness are reproduced in the form of a deposition. This moral 
power which, I repeat, is a vast one in the hands of the pris- 
oner and the triers, is intended to be grasped and wielded by 
this constitutional requirement of *‘ face to face.”? A remark- 
able instance of its force was cited by the prisoner’s counsel on 
the argument, which may well be mentioned: ‘* And Peter said, 
‘Man, I know not what thou sayest :’ and immediately, while he 
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yet spake, the cock crew. And the Lord turned and dooked 
upon Peter, and Peter remembered the word of the Lord, how 
he had said unto him, ‘ Before the cock crow thou shalt deny 
me thrice.’ And Peter went out and wept bitterly.” (St. 
Luke’s Gospel, ch. xxii: 60, 61, 62.) No pen can put on 
paper words indicative of the power of that look ; nothing was 
said ; the Lord turned and looked upon Peter, and the heart of 
the sturdy, self-confident disciple became liquified at that look, 
and he ‘wept bitterly.”? Certain Jews made accusation 
‘against St. Paul before the Roman governor, Festus, and de- 
manded judgment against him. Festus says to them: ‘It is 
not the manner of the Romans to deliver any man to die, before 
that he which is accused have the accusers face fo face, and 
have license to answer for himself concerning the crime laid 
against him. Therefore when they were come hither, without 
delay on the morrow I sat on the judgment-seat, and command- 
ed the man to be brought forth. Against whom, when the ac- 
cusers stood up, they brought none accusation of such things 
as I supposed.” (Acts, chap. xxv: 16,17, 18.) Here the 
presence of the prisoner in the proud Roman court had the 
moral force of changing the accusation of his persecutors, who, 
in his absence, had demanded judgment of death against him ; 
but when compelled to meet and accuse him face to face, 
‘* brought none accusation of such things” as they had before 
induced the governor to suppose they would. 

It ought to be frankly admitted that the history of criminal 
prosecutions in England from 1553, when Mary ascended the 
throne, down to the abdication of James LI, in 1680, furnishes 
cause enough for the introduction of some stringent rule where- 
by to test the truth of the statements of prosecuting witnezses. 
Mr. Hallam says (Constitutional History, p. 188,) ‘‘I have 
found it impossible not to anticipate in more places than one 
some of those gloomy transgressions of natural as well as posi- 
tive law, that rendered our courts of justice, in cases of treason, 
little better than the caverns of murderers. Whoever was ar- 
raigned at their bar was almost certain to meet a virulent pro- 
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secutor, a judge hardly distinguishable from the prosecutor 
except from his ermine, and a passive pusillanimous jury. 
Those who are acquainted with our moderh, decent and dignified 
procedure can form little conception of the irregularity of an- 
cient trials ; the perpetual interrogation of the prisoner which 
gives most of us so much offence in the tribunals of a neigh- 
boring kingdom ; and ¢he want of all evidence except written, 
perhaps unattested, examinations or confessions.’’? On the 
trial of Mary, Queen of Scots, the material witnesses were not 
examined in open court. (Hallam Const. His. 90.) Of this 
trial Dr. Robertson (History of Scotland, p. 266,) remarks : 
‘¢ Tf the testimony of Babington and his associates was so ex- 
plicit, why did not Elizabeth spare them for a few weeks and by 
confronting them with Mary overwhelm her with the full con- 
viction of her crimes ? Naué and Curle were both alive ; where- 
fore did they not appear at Fotheringay? For what reason 
were they produced in the Star Chamber, where Mary was not 
present to hear what they deposed?” ‘*It is no easy matter 
to determine whether the injustice of appointing this trial, or the 
irregularity of conducting it, was greatest or most flagrant.” 

Sir Michael Foster, in his Crown Law, p. 234, says: ‘* I do 
not find in looking over the State trials that in crown prosecu- 
tions any great regard was paid to the acts of Edward VI for 
near a century after they passed, or indeed to the common 
well known rules of Jegal evidence, though the authors who 
wrote in those days do sometimes speak of the acts as then in 
force. In the case of William Thomas, when they were un- 
doubtedly in force, they were rendered quite nugatory by this 
very extraordinary resolution, that one witness of his own know- 
ledge, and another by hearsay from him, though at third or 
fourth hand, made two witnesses or accusers within the acts. 
And in the case of Sir Nicholas Throckmorton, which came to 
trial the same term, no sort of regard was paid to them; 
for, though the prisoner insisted on the benefit of them, par- 
ticularly that which requires two witnesses to be brought face 
to face upon the trial, the counsel for the Crown went on in 
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the method formerly practiced, reading examinations and 
confessions of persons supposed to be accomplices, sume liv- 
ing and amenable, and others lately hanged for the same 
treason. In many of the succeeding trials, the prisoners were 
told the statutes of Edward VI were repealed, particularly 
that which required two witnesses to face the accused ; that 
this law had been found dangerous to the Crown ; that wit- 
nesses may be prevailed on to unsay tn court what they have 
said upon their examinations ; that the confessions of per- 
Sons accusing themselves are the strongest of ail evidence 
against their accomplices.”” This every man, (says Foster, ) 
who will do so much penance as to read over the State trials 
during the reigns of Elizabeth and James, will find to have been 
the doctrine and practice of the times. Now what higher 
tribute could be paid to the moral effect of the witness and the 
accused meeting on the trial face to face, than to say that such 
a meeting has been shown by experience to be dangerous to the 
success of prosecutions ; that it has the power to make the wit- 
nesses, when they come into court, unsay what they had pre- 
viously said out of court? How is it possible to say, with these 
facts before us, there was no occasion for the provision which 
has been inserted in our constitution? Or how is it possible to 
doubt what was intended to be secured by its insertion ? 

I will notice a few cases taken from the history of former 
times, which were known to the framers of our constitution, and 
which, no doubt, had their influence in inserting this provision 
in our ‘bill of rights.” In 1589, Philip Howard, Earl of 
Arundel, was tried for high treason. Gerard and Shelly were 
witnesses against him. These witnesses accused him of having 
offered up his prayers for the success of the Spanish expedition 
against England. Arundel declared that his prayers were only 
for the preservation of himself and fellow-catholics from the 
general massacre to which report had said they were doomed in 
the event of the Spaniards effecting a landing; then fixing his 
eyes upon Gerard, and adjuring him ‘‘ to speak nothing but the 
truth, as he must one day appear before the tribunal of the liv- 
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ing God to answer for what he should then say,” he so daunt- 
ed and disconcerted the witness that he lost his utterance and 
was unable to repeat his first assertions. (Strickland’s Lives 
of the Queens of England, vol. 7, p. 103.) Will any one pre- 
tend to deny that this right to meet the witnesses face to face 
in all prosecutions for crime is not a tower of strength to the 
accused? Its power was known and felt to that people from 
whom we have derived many of our notions of government and 
the great principles of law. 

‘¢ No freeman shall be taken or imprisoned, or be disseized” 
of his freehold or liberties, or free customs, or be outlawed, or 
exiled, or any otherwise destroyed ; nor will we pass upon him, 
nor condemn him, but by lawful judgment of his peers, or by 
the law of the land. We will sell to no man, we will not deny 
or defer to any man, either justice or right.”” (Magna Charta, 
chap. 29.) Of this charter Lord Coke says: ‘It is but de- 
claratory of the old law.” Per legale judicium parium suo- 
rum, vel per legem terre. Lord Coke, commenting on the 
words per legale judicitum, says: ‘‘ By the word /egale, 
amongst others, three things are implied: 1. That this manner 
of trial was by law before this statute. 2. That their verdict 
must be legally given, wherein principally it is to be observed, 
1st, That the lords ought to hear no evidence but in the pre- 
sence and hearing of the prisoner; 2ndly, After the lords be 
gone together to consider of the evidence, they can not send to 
the high steward to ask the judges any question of law but in 
the hearing of the prisoner, that he may hear whether the case 
be rightly put, for, de facto jus orttur ; neither can the lords, 
when they are gone together, send for one of the judges to 
know any opinion of law; but the high steward ought to de- 
mand it in court in the hearing of the prisoner. 8. When all 
the evidence is given by the king’s learned counsel, the high 
steward can not collect the evidence against the prisoner, or in 
any sort confer with the lords touching their evidence in the ab- 
sence of the prisoner ; but he ought to be called to it; and all 
that is implied in this word legal.” (Lord Coke’s Second 
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Inst. 48, 49.) Thus we see that Lord Coke’s notion of the ex- 
pression, ‘* but by the Jaw/fud judgment of his peers,”? was 
what the old law required before the statute known as Magna 
Charta, 9th Henry III, and that no evidence ought to be heard 
but in the presence of the prisoner. This was Coke’s under- 
standing of the law, and of this phrase per kgale judicium. 
The framers of our constitution well knew this; they were fami- 
liar with the English magna charta. They also well knew how 
often it had been totaly denied to prisoners of the English 
courts to have the witnesses brought into court to meet them 
face to face. They knew that the statute of Edward VI had 
been totally disregarded in trials of treason, and to avoid these 
acts, and to withdraw our state prosecutions from the influence 
of such authorities as the English courts might present, and to 
place it beyond doubt, they declared and inserted it in the de- 
claration of rights, ‘‘ that in all criminal prosecutions the ac- 
cused has the right to be heard by himself and his counsel ; to 
demand the nature and cause of the accusation ; to have com- 
pulsory process for witnesses in his favor ; to meet the witness- 
es against him face to face ; and, in prosecutions on present- 
ment or indictment, to a speedy trial by an impartial jury of 
the vicinage; that the accused can not be compelled to give 
evidence against himself, nor be deprived of life, liberty or 
property, but by the judgment of his peers or the law of the 
land.” 

Now they did not rest satisfied by using the words ‘‘ per e- 
gale judicitum parium suorum”’ of the English magna charta, 
which Lord Coke says requires the evidence in criminal prose- 
cutions to be given in presence of the prisoner, but they use 
the expression, the accused, in all criminal prosecutions, has 
the right to. meet the witnesses against him face to face, and 
that he shall not be deprived of life, liberty, or property, nzsz 
per judicium parium suorum, vel per legem terre—but by 
the judgment of his peers or the law of the land. They did 
not content themselves with the expression which Lord Coke 
says requires the evidence to be given in the presence and hear- 
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ing of the accused ; but they use the emphatic language, ‘* to 
meet the witnesses against him face to face ;” and also the 
expression from magna charta, ‘‘ per legale judictum parium 
suorum, vel per legem terrz.” 

The double use of this right is not to be considered acciden- 
tal or unmeaning. There was a prudential and protecting care 
in the oonstitution. They had seen how the subjects of Great 
Britain had been denied the benefit of this clause in the admin- 
istration of the criminal code, notwithstanding Lord Coke’s 
construction of magna charta, and they would leave no ground 
for such a practice here. In 1696, Sir John Fenwick was 
indicted for high treason, but because the Crown could not 
produce against him two witnesses, the parliament passed a bill 
of attainder of high treason against him, and he was executed. 
He was indicted for treason upon the testimony of Porter and 
Goodman, and Goodman afterwards withdrawing himself from 
the kingdom, the parliament undertook ‘* to do the business for 
Sir John”—to use the language of a member of the house of 
commons—and so managed it as in a very short time to bring 
the prisoner to the scaffold. But, for the honor of the British 
parliament, Sir John Fenwick was the last Englishman who has 
thus suffered. The lawyers for the Crown, in this case, heard 
the testimony of the witness Goodman, under the examination 
by Mr. Vernon, a member of the house of commons. This 
examination they proposed to read to the house in support of the 
bill of attainder—Sir John Fenwick not being present when it 
was taken, nor privy to the examination. It was most clearly 
illegal and incompetent evidence according to the rules of evi- 
dence of the British courts of justice. This evidence was op- 
posed by the very able and learned counsel of Sir John Fen- 
wick, Sir Thomas Powys and Sir Bartholmew Shower, lawyers 
of distinguished eminence. They opposed the reading of this 
examination of Goodman, as a matter wholly new, not sanc- 
tioned by the rules of evidence and practice. They asserted 
that no deposition of a person can be read, though beyond sea, 
unless in cases where the party it is to be read against was privy 
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to the examination, and might have cross-examined him, or 
examined to his credit, if he thought fit ; it was never pretend- 
ed that depositions could be read upon other circumstances. 
But in criminal cases it was never admitted ; nay, in an appeal 
of murder, if depositions be taken before the coroner, and there 
be an examination of witness upon the indictment, though the 
appeal be for the same fact, and in order to bring the pérson to 
the same punishment, yet in that case those depositions can not 
be read, because it is another suit; but it was never attempted 
in any court of justice that the examination of witnesses behind 
a man’s back could be read in any place whatever. Our law 
requires persons to appear and give their testimony viva voce, 
and we see that their testimony appears credible or not by 
their very countenances and the manner of their delivery. 
They contended that it was but justice in criminal cases, es- 
pecially under the British constitution, that the person shall see 
his accuser. A man may swear a deposition reduced to writ- 
ing, whose conscience, perhaps, would not let him publicly 
accuse the prisoner face to face. Sir Bartholmew said: ‘*I 
am speaking for the life of a man, and for maintaining the 
rules of law, which I hope shall continue forever, and that is 
that the examination of a person that is absent shall not be read 
to supply his testimony.” This trial of Fenwick has been 
called ‘‘a pretty strange one, where the person that stands 
upon his trial hath a chance to be hanged, but none to be saved.” 
In the house of lords this bill of attainder was passed by a very 
meager majority—six ; the minority entering a spirited pro- 
test against its passage, which sets forth among other reasons 
the following : ‘* Because the information of Goodman in writ- 
ing was received, which is not by law to be admitted ; and the 
prisoner, for want of his appearing face to face, as is required 
by law, could not have the advantage of cross-examining him ; 
and it would be of very dangerous consequence that any person 
so accused should be condemned ; for, by this means, a witness, 
who shall be found insufficient to convict a man, shall have 
more power to hurt him by his absence than he could have if he 
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were produced viva voce against him.” (Howell’s State Trials, 
vol. 13, 538.) Ihave mentioned this trial of Sir John Fen- 
wick, and extracted a few passages from the proceedings, in or- 
der to show the importance then given by English statesmen 
and- English lawyers to the right of meeting the witnesses against 
the accused, in prosecutions for treason, face to face. We are 
not to suppose that the framers of our constitution were igno- 
rant of the advantages to public prosecutions for criminal offen- 
ces resulting from the right to have the witnesses and the ac- 
cused face to face in presence of the court and jury. The 
countenances and manner of the witnesses were all important, 
and by these the jury could very correctly estimate the amount 
of credibility each witness deserved at their hands. 

But it has been insisted that the question is res adjudicata 
both in England and in the United States, and whatever might 
be the proper decision to be made if it were now to be discussed 
and settled for the first time, it is too late at this day to disturb 
the uniform course of decision. After a careful examination 
of the British statutes and decisions on the subject, I am satis- 
fied that none of them have any bearing on the point. There 
is this plain reason why they should not have: there never was 
any British statute which embodied either the language or sub- 
stance of our constitutional provision. I concede it was the 
practice of the English courts to admit in evidence, in capital 
cases, the depositions of witnesses taken in the presence of the 
accused, or in his absence, or mere hearsay testimony, and 
that whether the witness was living or dead, or amenable to the 
process of the court or not. But how can it be shown that such 
practice is authority, or precedent even, for construing the con- 
stitution of Missouri, which contains a direct inhibition of every 
such thing ? 

The statutes 1 & 2 Philip & Mary, chap. 18, (6 Pickering’s 
British Stat. at large, p. 57;) 2&8 Philip & Mary, chap. 10, 
ib. 74, contain not one single word which could make any rul- 
ing in reference to them pertinent to the point before this court. 
The statute of 5 & 6 Edward VI, chap. 11, § 12, (5 Picker- 
28— VOL. XXIV. 
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ing’s British Stat. at large, p. 374,) requires two lawful ac- 
cusers to the treason and offences therein mentioned, which 
said accusers at the time of the arraignment of the party accused, 
‘¢if they be then living, shall be brought in person before the 
party accused, and avow and maintain that that they have to.say 
against said party to prove him guilty of the treason or offences 
contained in the bill of indictment laid against said party ar- 
raigned, unless the said party shall willingly, without violence, 
confess the same.”’ This is the same statute which Sir Michael 
Foster says was so flagrantly disregarded by the judges. It 
must be borne in mind that this only requires the witness to 
appear in court on the trial, ‘‘¢f diving.”? But if the British 
statute was confessedly disregarded in the Crown cases because 
it was not so convenient a thing to procure convictions under 
it, Iam unable to see how that shall furnish us a reason for 
disregarding our constitution, which we are bound to observe 
and regard, whether convenient or not. For this reason I lay 
out of view the English decisions which have been quoted at the 
bar. The American authorities referred to as determining that 
the words in ‘* all criminal prosecutions the accused has the 
right to meet the witnesses against him face to face,” do not 
entitle the accused to the presence of the witness in court, are 
the following: Rex v. Barber, 1775, 1 Root, 76; State v. 
Webb, in 1794, 1 Haywood, 104; State v. Moody, 1798, 2 
Haywood, 31; United States v. Wood, 1818, 3 Wash. C. C. 
440; Commonwealth v. Richards, 1836, 18 Pickering, 437 ; 
Johnson v. State, 1821, 2 Yerger, 38; State v. Campbell, 
1844, 1 Richardson, 124; State v. Hooker, 1845, 17 Verm. 
669; Thorp v. State, 1849, 15 Ala. 749; Davis v. State, 
1850, 17 Ala. 356‘ 15 Wend. 421; 8 Wend. 598; 8 Hill, 
294; 5 Hill, 82; 2 Arkan. 249; 13 Ark. 676; 3 Hump. 
344; 10 Hump. 488; 2 How. ( Miss.) 665; 5 How., (Miss. 
14; 1 Meigs, 265; Campbell v. State, in 1852, 11 Georgia, 
353. Such an array of authorities, if pertinent to the matter 
and binding on this court, ought to be sufficient. But it will 
be seen that of this number more than one-third of the adju- 
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dications relied on by the State, as fixing the meaning of the 
provision of our constitution, are decisions made expressly upon 
the authority of the English courts, not in the exposition of the 
constitutional question here involved; and in fact by courts in 
states where there is no such constitutional provision as we 
have in Missouri. Such are the cases from 1 Root, 76; 1 
Richardson, 124; 2 Hill, S. C., 608; 8 Wend. 598 ; 15 Wend. 
421; 3 Hill, N. Y. 294; 5 Hill, 32, and 11 Georgia, 353. 
The two cases from Haywood, (1 Hayw. 120, top page, 104 
side page; 2 Hayw. 31,) were made under the constitution of 
North Carolina, which does not give the accused the right to 
meet the witnesses against him face to face, but ouly ‘ to con- 
front the accusers and witnesses with other testimony.” The 
ease from 8 Wash. C. C. R. is froma nisi prius court; the 
question, now before us, was not raised in it, and no authority 
is cited. Of the remaining citations, there are only seven in 
which the right of the prosecution to prove on the trial what has 
been previously testified to by a deceased witness was under 
consideration. These are 18 Pickering, 437; 17 Verm. 669 ; 
2 Yerger, 58; 15 Ala. 749; 17 Ala. 356 ; 3 Hump. 344, and 
10 Hump. 488. 

I will examine these cases. The constitution of Massachu- 
setts is not like ours. It provides ‘‘that no subject shall be 
held to answer for any crimes or offences until the same is fully, 
plainly, and substantially and formally described to him, or -be 
compelled to accuse or furnish evidence against himself ; and 
every subject shall have the right to produce all proofs that may 
be favorable to him, to meet the witnesses against him face to 
face, and to be fully heard in his defence by himself or his 
counsel, at his election.”? The case in 18 Pick. 437, is not in- 
consistent with this provision of the constitution of Massachu- 
setts, which only gives the accused in general terms the right to 
meet the witnesses face to face. The right, it may be, is satis- 
fied by one meeting, under the constitution of Massachusetts. 
There is in Massachusetts no right in the accused to meet the 
witnesses against him face to face on every prosecution. This 
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case may then be considered as no satisfactory authority on the 
question before us. In prosecutions involving the life of the 
accused, I should long hesitate before making a decision liter- 
ally complying with the words of a constitution, and thereby 
cutting off the rights of the accused. A literal construction 
securing and extending the rights of the prisoner is much 
more consistent with judicial duty as well as more consonant to 
the dictates of reason and humanity. 

In 2 Yerger, 58, a deposition of a deceased witness, taken in 
‘the presence of the accused, was allowed to be read against 
him on his trial. This decision rests on no authority but the 
decisions of North Carolina, which I have already shown were 
made under a constitution different from ours. This decision 
in 2 Yerger has been followed in Tennessee by the cases in 3 
Hump. 344, and 10 Hump. 488. 

In 17 Vermont, 669, the constitutional question was never 
raised ; the case was put wholly on the English authorities, 
without an intimation that any constitutional provision existed. 

In 15 Alabama, 749, the constitutional objection was pressed 
upon the court, but was overruled on the supposition that magna 
-charta contained the same provision as the constitution of Ala- 
bama, and has never been construed to require the witnesses in 
court. But magna charta contains no such provision. Coke’s 
Reps. 315, are referred, and turns out to bea civil case. 1 
Richardson, 8. C., 124, and 1 Root Conn. Rep. are also cited ; 
but in these states there is no constitutional provision on the 
subject. The case then in 15 Alabama rests on an erroneous 
assumption that magna charta contains expressly a similar de- 
‘claration of this right as many of our state constitutions do. 
17 Alabama is predicated on 15 Alabama, 749. 

The great mass of authority therefore melts down into this, 
that in Vermont there is one decision of the Supreme Court 
where a deposition of a deceased witness was admitted on Eng- 
lish authority, the constitutional point not being raised. In 
‘Tennessee similar evidence has been admitted on the authority 
of a North Carolina case. In Alabama such testimony has 
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been held admissible on the authority of Tennessee and Ver- 
mont. 

In Collier v. The State, 18 Ark. 679, the question of ad- 
mitting the deposition of a deceased witness, taken before the 
examining court, was expressly left undecided. It has also 
been held in Tennessee, (1 Overton, 229,) that such evidence 
could not be received under the constitution of that state. In 
Fenn v. Commonwealth, 5 Randolph, 708, it was held that such 
evidence is not admissible in a criminal case. 

The other authorities relied on by the attorney for the State, 
namely, 2 Ark. 249; 18 ib. 676; 2 How., (Miss.) 14; 1 
Meigs, 265; 11 Georgia, 358, are cases touching the admissi- 
bility of dying declarations, and it has been argued, on the 
part of the State, that dying declarations can not be admitted, 
if the constitution is held to exclude the deposition of Niever- 
gelder. 

{ have no difficulty in relation to the admissibility of dying 
declarations. I find my views well expressed by Mr. Justice 
Lumpkin, in case of Campbell v. State of Georgia, 11 Geo. 
373. Mr. Justice Lumpkin said: ‘* Holding then as we do that 
the inviolability of the rule must be preserved, which in all 
criminal prosecutions entitles the accused to be confronted with 
the witnesses against him, does it abrogate the common law 
principle that the declarations zn extremis of a murdered per- 
son as to the homicide are admissible evidence? The right of 
a party accused of a crime to meet the witnesses against him 
face to face is no new principle. It is coeval with the com- 
mon law. Its recognition in the constitution was intended for 
the two-fold purpose of giving it prominence and permanence. 
The argument for the exclusion of the testimony proceeds upon 
the idea that the deceased is the witness, when in fact it is the 
individual who swears to the statements of the deceased who is 
the witness ; and it is as to him that the privileges of an oral 
and cross-examination are secured. The admission of dying 
declarations in evidence was never supposed in England to violate 
the well-established principles of the common law, that the wit- 
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nesses against the accused should be examined in his presence. 
The two rules have co-existed there, certainly, since the trial of 
Ely in 1720, and are considered of equal authority. The con- 
stant and uniform practice of all the courts of this country, 
before and since the revolution, and since the adoption of the 
federal constitution, and of the respeetive state constitutions 
containing a similar provision, has been to receive in evidence, 
in cases of homicide, declarations properly made in articulo 
mortis. It constitutes one of the exceptions to the rule which 
rejects hearsay evidence. It is founded in the necessity of 
the case, and for the reason that the sanction under which these 
declarations are made in view of impending death and judg- 
ment, when the last hope of life is extinct, and when the retri- 
butions of eternity are at hand, is of equal solemnity as that 
of statements made under oath. With the policy of the rule, 
which has been so ingeniously assailed by counsel, we have 
nothing to do. I will not deny but that it may be justified by 
that urgent necessity which is a sufficient ground for dispensing 
with any rule. Chief Justice Tilghman thought there could be 
no stronger case of necessity than that which require the de- 
clarations of the dying victim of secret assassination to be re- 
ceived in order to the detection and punishment of his murderer. 
Moreover, he supposed that its allowance, and the knowledge 
that upon it the culprit might be condemned, would have a sav- 
ing and protecting influence upon society. Still it must be 
admitted that great caution should be observed in the use of 
this kind of evidence, and that, were the point res zntegra, 
much might be said against the practice.” 

In Woodside’s case, 2 How. (Miss. )} 665, it was said by 
the court that the ‘bill of rights, in respect to the right of 
the accused of being confronted by the witness for the prosecu- 
tion, is but an affirmation of a long cherished principle of the 
common law. By the bill of rights the accused is secured in 
the right of an oral examination of the opposing witnesses, and 
the advantage of a cross-examination. This privilege is placed 
beyond legislative action. The same rights belong to the sub- 
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jects of England; but there they have no constitutional provi- 
sion guarantying its perpetuity. The argument proceeded upon 
the supposition that the deceased party was the witness, and, 
as he could not be confrented or cross-examined by the prison- 
er, it was a violation of the rights of the prisoner, secured by 
the sovereign will of the State, to allow the dying declarations 
of the deceased to be given in evidence. But it is upon the 
ground that the murdered individual is not a witness that his 
declarations, made zn extremis, can be offered in evidence upon 
the trial of the accused. If he were or could be a witness, his 
declarations, upon the clearest principle, would be inadmissible. 
His declarations are regarded as facts or circumstances con- 
nected with the murder, which, when they are established by 
oral testimony, the law has declared to be evidence. It is the 
individual who swears to the statements of the deceased that is 
the witness, and not the deceased.” 

In my opinion, this well-established rule admitting the dying 
declarations of deceased persons to be given in evidence on the 
trial of the supposed murderer has been the stumbling-block in 
the way of some respectable courts on such trials ; and, to go 
around it, they have prostrated the constitutional provision in 
regard to confronting the witnesses face to face. I am satisfied 
that the dying declarations may be given in evidence. I am 
equally satisfied that the witness who details such declarations 
must do it in court, in the presence of the accused, and that by 
this rule there is no violation of the prisoner’s constitutional 
rights. We must not forget that this provision in our bill of 
rights does not make a new rule of evidence ; it does not de- 
clare what may be or may not be proper and lawful evidence on 
the trial of a criminal prosecution ; it relates to the position of 
the witness in lawfully detailing such facts as may be lawfully 
submitted to the jury in a criminal prosecution. The status 
of the witness is affected. He must be in court. So must the 
accused. He shall not detail his knowledge of the facts in a 
dark or secret chamber, in the absence of the accused, to be af- 
terwards read against the accused before the jury. In every 
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criminal prosecution—‘‘ zn all criminal prosecutions’»—could 
there be language more comprehensive? Can it be denied that 
the trial before the Circuit Court—the court of the highest 
original jurisdiction in such matters—before a petit jury, 
whose verdict may seal hig fate forever—that such is a crimi- 
nal prosecution? Will this be denied, and yet the examination 
before a petty magistrate, with no power to empanel a jury in 
the case, be called a criminal prosecution—and one too, where, 
if the accused be privileged to meet the witness, it forever satis- 
fies the constitutional right of meeting the witnesses face to 
face in all prosecutions? Who that has ever practiced his pro- 
fession for five years does not know that in many cases the 
accused and his counsel never pretend to make his defence, or 
to show the grounds of it, before the examining court—seldom 
cross-examine a witness, but wait until they come before the 
triers and the court with jurisdiction to punish before they open 
or explain the nature of the defence? The injured persons are 
generally the witnesses for the prosecution before the examin- 
ing court ; they detail the evidence smarting under the injury. 
Policy then dictates to the accused to do but little in the way 
of cross-examination. Often one-sided statements are per- 
mitted to be made without an effort to correct them. Let such 
examinations be afterwards considered lawful evidence, in case 
the witness be*dead, or be out of the state, or can not be found, 
and who can tell the amount of injury to follow in the admin- 
istration of the criminal law? I am therefore for giving a plain 
common-sense construction of this section in our declaration of 
rights. I am compelled to believe that the framers of our con- 
stitution so understood it, so designed it to be understood ; and 
therefore my opinion is that in ‘ all criminal prosecutions”? the 
accused has the right to meet the witnesses against him face to 
face ; that depositions can not be read against him without his 
consent, and that the testimony of a deceased witness can not 
be used against him. The power of cross-examination was not 
the only right secured, but the right that the prisoner and the 
jury might-both see the countenances and manner of the wit- 
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nesses, and that the witnesses might feel this vast moral power 
compelling them to testify the truth, the whole truth, and no- 
thing but the truth. 


Tue State, Respondent, v. Baker, Appeliant. 
1. The State v. McO’Blenis, ante, p. 402, affirmed. 
Appeal from St. Louis Circuit Court. 


Uriel Wright, for appellant. 

A review of the decision made by this court in the case of 
O’Blenis is respectfully and earnestly urged, 1st, because that 
decision was made by a divided bench on a constitutional ques- 
tion ; 2d, because of the importance of the question involved, 
regarded either as a limitation on the judiciary department of 
the government, or as a personal security of the citizen against 
the oppressive action of the government; and, 3d, because of 
the grounds on which the decision is put by the majority of the 
court. 

If the reasoning of this decision be properly understood dy 
me, several propositions, urged in my former argument, are 
conceded, viz: Ist, It is granted that the provision of the bill 
of rights, supposed to have heen violated, did not establish or 
seek to establish any rule of evidence ; 2d, It is conceded that it 
was not the object nor the effect of that provision to secure the 
right of cross-examination ; 3d, It is conceded that the provision 
contemplates and provides for this meeting of the accused and 
the witnesses against him in ‘* that tribunal where his guilt or 
innocence is to be finally passed upon””—that is, before the tra- 
verse jury; 4th, It is admitted that this right is an important 
and valuable personal security—valuable as a test of the truth 
or falsehood of what is sworn by the witness against him; but 
it is insisted that the right is not secured in all cases—that the 
provision is not universally applicable—that it establishes only 
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@ wise general rule—that there are exceptional cases out of its 
operation—and that the case at bar was one of the exceptions, 
The decision is further understood to maintain that the excep- 
tions were as well understood as the rule out of which they 
came ; and that as a consequence of this knowledge, in adopt- 
ing the rule the framers of our bill of rights must be understood 
as adopting the exceptions. 

The result of the reasoning employed in the decision is, that 
to express zn words the true meaning of the bill of rights, it 
should be read in some one or all of the following phraseolo- 
gies: 1st, ‘‘In all criminal prosecutions the accused has the 
right to meet the witnesses against him face to face, excepé in 
cases of dying declarations in reference to the same homicide, 
and in cases where the deposition of a witness has been regularly 
taken in a judicial proceeding against the accused in respect to 
the same transaction, and in his presence, when the subsequent 
death of the witness has rendered his production in court im- 
possible ;”? or 2d, ‘*In all criminal prosecutions the accused 
has the right to meet the witnesses against him face to face, 
except in cases where necessity, or the proper administration 
of justice shall dispense with the presence of the witness in 
open court ;” or 3d, ‘‘ Except in cases wherein necessity shall 
render a resort to subordinate evidence proper in furtherance of 
justice ;”? or 4th, ‘‘ Except in cases where, by the rules of the 
common law, subordinate testimony is legal.” 

I, An exception to a provision so fundamental as the consti- 
tutional declaration of the rights of a people can only be de- 
clared by the instrument itself. This is a clear result deduced 
from the nature and object of the instrument. It is organic, 
fundamental law—the only law that is fundamental, because 
unchangeable by the organism it creates. It is binding on all 
the parts of that organism—that is to say, on every depart- 
ment of the government. No modification, not the slightest, 
can be made of it by the judiciary, by the executive, or by the 
legislature. It is a prohibition on all, and its only sensible 
foundation is distrust of all. A power in either department of 
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the government to declare exceptions to its provisions not therein 
made, is incompatible with the idea of prohibition in the instru- 
ment. It is no longer a prohibition on that department which 
can make the exception. The power to create exceptions is a 
power above the constitution ; and the power to declare excep- 
tions not declared in the instrument is a power to create excep- 
tions. The appellatives ‘* wise,” ‘‘ expedient,”’ ‘‘ just,” ‘* ne- 
cessary,”’ applied to the exceptions created, constitute no limi- 
tations of the creating power; nor are they palliatives of the 
power exercised ; much less are they authority. The power to 
create exceptions is a power to destroy the instrument. The in- 
strument is of infinite obligation or of none. The judiciary 
may construe the constitution, but they must construe its words 
as they are written. 

Il. Tried by this test, there is no exceptional case which dis- 
penses the meeting of the witnesses and the accused before the 
tribunal of final judgment. Nota word of the constitution hints 
at such exception. The words used are words of universality. 
‘¢In all criminal prosecutions”’ this meeting shall transpire. If 
it had been added ‘* without exception,” the idea of universality 
would not be strengthened. The infinite comprehensiveness of 
of ‘‘ all’ renders ‘‘ without exception” a tautological platitude. 
The added words might show a desire for emphasis, but they 
could not impart it. If the trial of Baker was a criminal pro- 
secution, it was embraced by the clause, for it embraces ‘‘ ad/ 
criminal prosecutions.” Can the court strike out the word 
‘* all’? and insert ** most’? or ‘* some ;” or strike out ‘ all’? and 
insert nothing? And is not that precisely what the court in 
effect has done? Again, why did the framers of the constitu- 
tion write ‘‘ all’? before ‘* criminal prosecutions ?”’ It must be 
assumed that they wrote it for a purpose. It must also be as- 
sumed that they chose the word to accomplish that purpose ; and 
it can not be denied that the word selected is the most compre- 
hensive in our language. It can not be denied that if their pur- 
pose was to cut off all exceptions to the rule they were about to 
establish, the selected word was the best word in our language 
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to accomplish that purpose. The only other thing necessary to 
the argument, to give it the force of demonstration, is to assume 
that they knew the meaning of the word. Even that assump- 
tion is not necessary, for it is susceptible of proof from the 
use they make of it in the same section. ‘In ad/ criminal 
prosecutions the accused has the right to be heard by himself 
and counsel.”? (Constitution, art. 18, § 9.) Did they mean 
that there should be any exception to that? ‘* In all criminal 
prosecutions the accused has the right to demand the nature and 
cause of accusation.”? Did they mean to cut off exceptions to 
that rule? ‘‘In a// criminal prosecutions the accused has ‘the 
right to have compulsory process for witnesses in his favor.’? 
Did they mean to allow exceptions to that rule? ‘In all 
criminal prosecutions on indictment or presentment the accused 
has the right to a speedy trial by an impartial jury of the vi- 
cinage.”? Was it their understanding that ‘‘ practical wisdom” 
or ‘* great expediency”? or ‘‘ necessity”? should constitute an 
exception to this rule? ‘In all criminal prosecutions the ac-. 
cused can not be compelled to give evidence against himself.” 
Did they mean that cases might arise in which compulsion 
would be lawful? ‘In all criminal prosecutions the accused 
shall not be deprived of life, liberty or property, but by the 
judgment of his peers or the law of the land.” Was it their 
purpose to allow an exception to this rule? The only remain- 

ing part of this section is ‘in all criminal prosecutions the 
accused has the right to meet the witnesses against him face to 
face.” Is not the question as proper in this case as in the 
preceding ones? Did they mean to be understood as allowing 
exceptions to this rule? On what known rule of construction 
can the same word, applied as a word of qualification seven 

times in the same section, be construed to have different signi- 

fications in the minds of those who employed it? Did the fram- 

ers of the constitution employ the word six times in the same 

sentence to cut off all exception, and in the seventh to create 

exceptions ; and this too in the case of a word which has no 

signification in the law different from its vernacular import? 
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Add to this the absence of all intimation, suggestion or hint by 
them of a difference in the signification of the word as used by 
them in its application to the various subjects embraced in the 
section, and the discrimination assumed becomes impossible. 
Extend the subject of inquiry to the whole instrument, and in 
no part of it is this discrimination a possibility. Again, in 
construing the bill of rights of a people, special observance of 
the words of the instrument is a manifest duty, because they 
are intended to express limitations upon the powers of the gov- 
ernment, and prohibitions upon every department thereof. Be- 
ing limitations founded in distrust of every department of the 
government, and essential to liberty, it must be presumed that 
they are marked out with care: and since words, written words 
only, are employed to mark the boundaries of power, it must 
therefore be presumed that words are chosen for their aptitude 
to enunciate clearly and unmistakeably the limitations intended. 
Perspicuity—desirable at all times—becomes a necessity when 
limitations are to be put upon power, for power will not see a 
limitation unless it be clearly defined. In the enunciation of a 
bill of rights, it must be assumed that phraseology is studied. 
I submit with confidence that our language does not furnish a 
clearer paragraph than that provision of the bill of rigkts which 
is the subject of inquiry. 

III. If exceptions were recognized by the common law to 
the rule in question, and such exceptions were known to the 
framers of our bill of rights at the time of its adoption, words 
of universality must be understood as intended to exclude the 
exceptions: In other words—because it was known that, by 
the practice of courts acting under the common law, cases had 
arisen in which the presence of the witness before the jury had 
been dispensed with, therefore a word of universality must be 
regarded as a word of exclusion. In England, before the 
adoption of our bill of rights, in all cases under the grade of 
high treason (which was governed by the statute of Edward, 
which demanded the witnesses in open court), the courts, act- 
ing only upon the prohibitions of magna charta, deemed it 
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within their power to shape the rules of evidence according to 
the exigencies of necessity, conveniency or expediency; and 
under this power, in several cases, they dispensed with the pre- 
sence of the witness in open court. First, They allowed evi- 
dence taken before a coroner to be read against a man after- 
wards charged with the homicide by indictment. Secondly, 
They allowed depositions, taken under Philip and Mary, on the 
examination of all crimes under the grade of high treason, if 
taken in the presence of the accused, or when he might have 
been present, to be read on the trial before the jury in the fol- 
lowing cases: Ist, when the defendant was dead at the trial ; 
2d, when he was spirited away by defendant; 3d, when he 
was insane at the time of the trial; 4th, when he was sick at 
the time of the trial; 5th, when he was beyond seas at the 
time of the trial, irrespective of the cause of his absence; and 
6th, the courts sometimes put the defendant under duress of 
continued imprisonment unless he would consent to the taking of 
the deposition. Now while the English judges thus shaped the 
rules of evidence, with magna charta before them, no English 
judge for one hundred years has permitted the deposition of a 
witness, living or dead, to be read against the accused on a 
charge of high treason. The reason of this distinction is to be 
found in the statute of Edward, which demanded the two wit- 
nesses in open court at the trial. The statute required the wit- 
nesses in person, ‘‘ if living ;”? but no statute demanded their 
presence in any prosecution but that for high treason. No act 
of parliament from Philip and Mary to Victoria has ever au- 
thorized a magistrate to take a deposition on a charge of high 
treason. And every English authority, for one hundred years, 
admits that on a charge of high treason, or an appeal of mur- 
der, the deposition of the witness is not legal evidence, but he 
must meet the accused face to face. Unless a deposition be 
taken under a statute, it was deemed extra-judicial ; for depo- 
sitions in a criminal case were unknown to the common law. 
In other words, the judges of England found in the statute of 
Edward a prohibition or modification of the common law which 
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they could not find in magna charta. This was ‘‘ known” and 
‘¢ understood” also when our bill of rights was framed. But 
more was known. It was known that for a century after the 
passage of the statute of Edward referred to, when prisoners 
charged with high treason demanded the presence of witnesses 
against them at the trial, they were answered by corrupt pros- 
ecutors—aye, by some not deemed by us of ‘‘ bad eminence,” 
and by subservient judges claiming the judicial discretion of 
the common law—‘‘ the statute of Edward is repealed.” They 
knew furthermore that it was not until the English nation had 
been ‘‘ schooled in adversity,”’ and ‘‘ Lord Coke had suffered 
disgrace at court,’’ that it began to be conceded the statute of 
Edward was in force and had been from its passage. (See 
Foster Crown Law, -—.) Now if all this was known to the 
framers of our bill of rights in 1820—and that is the assump- 
tion—let us see on what knowledge they acted, what precedents 
they followed, or guarded against, when deliberating on the 
question, shall the presence of the witness against him in 
open court, before the tribunal having the power to pass finally 
upon his guilt or innocence, be the right of the accused? Is it 
a right so important that it should be set down in the bill of 
rights of a free people? If so, shall it be absolute, or shall it 
exist under modifications ; and if so, what modification? Firsé, 
It was known to them that the rules of evidence, according to 
the course of the common law, did not allow the right to be 
absolute ; but on the contrary dispensed with the presence of 
the witness as often as necessity or convenience or a practical 
wisdom might determine. Secondly, It was known that the 
provision of magna charta—‘‘no person shall be deprived of 
life, liberty, or property, but by the judgment of his peers or 
the law of the land’’—as construed by the judges of England, 
did not secure the right. On the contrary, they held that in 
virtue of the common law there was a dispensing power in the 
courts, the measure of which was the power to mould the rules 
of evidence so as to meet the exigencies of proof—a power 
which necessarily included the right to declare those exigencies 
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as they might arise. Zhirdly, It was known that the words 
of the statute of Edward, demanding the presence of the wit- 
nesses, if living, in all cases of high treason, had been judicially 
expounded in England to contain a prohibition not imposed by 
magna charta upon the course of the common law ; and that by 
virtue of that prohibition no deposition of a witness, living or 
dead, was competent evidence against the accused on a charge of 
high treason. With these lights before them, several alternatives 
presented themselves to the framers of our bill of rights. First, 
They might say, the right is important, but—as it is recognized 
by the common law, and is familiar to that system, and gene- 
rally obtains in practice, subject as is, every other rule of the 
common law to modification under circumstances—and as the 
common law is a system which is already adopted by our stat- 
utes, we will trust the thing to the judicial legislation of the 
courts, and to such other regulations as the general assembly 
may deem wise and expedient from time to time; we will not 
fetter either the courts or the legislature by declaring the right 
to be fundamental, or by prescribing its extent; it shall not be 
set down; it is not fundamental. Second, They might say, 
this is a fundamental right, and ought to be secured against in- 
vasion, but it shall be absolute only in a certain case—a crimi- 
nal prosecution for treason, as in England; in all other crimi- 
nal prosecutions the right shall exist according to the course of 
the common law. TZhird, They might say, the right is funda- 
mental and should be secured, and be absolute, except in cer- 
tain specified cases; or, Fourth, They might say, the right is 
fundamental, and should be enjoyed as a right absolute in every 
criminal prosecution of whatever grade of offence, and be ex- 
empt from invasion by the legislature or the judiciary in all 
cases. Now, it must be admitted that they were not willing to 
leave this right in the keeping of the common law—or within 
the good sense, sound discretion, and love of liberty, of the 
general assembly—or within the joint operation of the written 
and the unwritten law. If they designed to make the right ab- 
solute in all prosecutions for treason, a transcript of the statute 
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of Edward would have put the right beyond the power of any 
judicial precedent in England, except such as were made in bad 
times by subservient judges. If they designed to go further 
than to provide for a prosecution for treason—if they resolved 
to provide for all criminal prosecutions, but intended likewise 
that the right should not be so absolute, in any grade of accu- 
sation, as not to yield to exigencies—they had first to deter- 
mine what exigencies should subordinate the right, and then 
point them out. If the judicial precedents of England were 
looked to on this question of policy, and they deemed them, all 
of them, safe and just relaxations of a fundamental principle 
of liberty, it was an easy work to engraft them on the consti- 
tution. If some of these precedents were deemed unwise or of 
doubtful expediency, a discrimination at once became necessa- 
ry. Andif, as I sincerely believe was the case, they looked 
at those English precedents, and saw their source as well as 
operation—saw that every relaxation was a rule or law made 
by the judges to meet an exigency as it arose, they being 
the power to determine the exigency as well as the authority 
to declare the extent and mode of the relaxation they could 
not fail to see that it was idle to attempt to give fixedness and 
permanence to any constitutional principle, if they subjected it 
to the power of judicial legislation. By the common law noth- 
ing is fixed—nothing is fundamental. It does not recognize 
any rule as ‘stiff and unbending.” It is a vast system of 
rules of which it has been said, ‘‘ they grew and were not 
made.” * * * * The essential idea of a constitutional 
right 1s that it can not change—that it is so ‘¢ stiff’ it can not 
‘s bend” without breaking. * * * * The case of The 
State v. Atkins, 1 Overton, Tenn., 229, was the only prece- 
dent in point at the time of the framing of our constitution. 
* * Tt is said, ‘‘ the great security of the accused, after all, 
is in the fundamental principle of the common law that legal 
evidence consists in facts testified to by some person who has 
personal knowledge of them, thus excluding all suspicions, pub- 
lic rumors, second-hand statements, and, generally, all hear- 
29—VoL. XXIV. 
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say testimony, whether oral or written, from the consideration 
of the jury.”” The framers of our constitution manifested at 
least solicitude to throw around the accused every bulwark 
which might protect innocence against an unjust or wicked gov- 
ernmental prosecution, but they did noé¢ provide for him this 
greatest of all securities. The next general assembly may de- 
clare hearsay testimony legal and competent in all cases, and 
break no commandment of the constitution. The rules of evi- 
dence are not to be found in written constitutions. The legis- 
lative and judiciary departments of the government are trusted 
in this behalf. * * * But while the constitution does not 
provide what the witness shall say, it does provide the greatest 
security the wisdom of man has devised that what he does say 
shall be true. It does not provide that the witness shall speak 
only what he knows, but it does furnish a security that he shall 
not hurtfully to the accused say more than he knows. This 
greatest of all constitutional securities is presence—the pre- 
sence of the witness face to face with the accused before that 
tribunal which holds the awful power of judgment. * * This 
security has been denied the defendant. * * English and 
American judges have confounded the right of presence with 
other and distinct rights. They have confounded it with the 
other right of cross-examination. Cross-examination is not 
presence ; nor is it a constitutional right. Others have con- 
founded presence at the trial before the jury with presence 
elsewhere, and have treated presence elsewhere as a satisfaction 
of the constitution. Others base their decisions on the danger 
of enforeing this constitutional right in every case. Others rely 
upon the policy of subordinate rules in furtherance of justice. 
The constitutional provision is superior to policy. There can 
be no policy in denying a constitutional right. So too it has 
been thought that if the State can not be permitted to read a 
deposition against the accused, the accused can not be permit- 
ted to use a deposition in his defence. Was the bill of rights 
made for the protection of the State? There is not the shadow 
of a pretence for reciprocity of rights in the case. The Ameri- 
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can decisions cited contain concessions which logically give up 
the question. * * * * ’ 

Why, I ask, are the facts contained in the deposition of a 
dead or absent witness not entitled to ‘‘ full faith” at the hands 
of the jury who are to consider them? It is not because they 
are not facts sworn to by a witness who has personal know- 
ledge. That is not the reason. If faith in the facts commu- 
nicated be shaken, it is because of the absence of the witness— 
because the only test of their truth or falsehood provided by the 
constitution is taken from the jury. The presence of the wit- 
ness is wanting, and that is all that is wanting ; what is want- 
ing is the very thing the constitution says shall nuf be wanting. 
* * * But how are the jury to determine the extent of their 
‘¢ faith”? in the ‘‘ facts thus communicated ?”? How are they to 
determine what would have been the measure of their faith in the 
witness if they had seen and heard him swear, so as to deduct 
the loss against the deposition? It is too manifest for further 
elaboration that on principle the thing can not be done ; and in 
practice, the deposition is taken for truth, unless it be contra- 
dicted by itself or by independent evidence. * * * 

When our constitution took up this principle of presence it 
is admitted the principle became fixed and unbending, but it is 
insisted the exceptions went with the principle. If so, the ex- 
ceptions became by their elevation fixed beyond the reach of 
legislative or judicial action. It is apparent from this assump- 
tion that it is a matter of the greatest importance to know what 
_ exceptions went up with the principle. Are they only the ex- 
ceptions declared by the English courts before the adoption of 
our constitution ; or do they embrace such as may thereafter be 
declared by the courts as falling within the reason of the pre- 
vious exceptions? I have shown that the declared exception of 
the deposition of a dead witness did not spring from any actual 
necessity ; but if the basis of that exception be an assumed ne- 
cessity, assumed and declared by the common-law courts of 
England creating the exception, are those exceptions, which 
hereafter may be declared by the English courts of common 
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law or our own to rest on the ground of such necessity, to be- 
come part of the constitution also? Again, are the constitu- 
tional exceptions to extend beyond the ground of assumed ne- 
cessity ? Some of the exceptions created in England by the 
courts do not even purport to rest on necessity ; for example, 
the cases of the sick witness—the witness unable to travel—the 
witness who has gone across the straits of Dover to Calais, and 
is therefore “‘ beyond seas’’—the witness who has been spirited 
away—are cases of exceptions created from inconvenience, less 
or greater as the case may be. ‘Ihey rest upon a policy no 
higher than that which allows depositions to be taken de bene 
esse. Are these declared exceptions part of our bill of rights? 
And cases which shall hereafter arise coming within this mis- 
chief of inconvenience—declared judicial inconvenience—will 
they too make part of the fundamental law? If the exceptions 
which went up with the principle into the constitution are such 
as rest or are supposed to rest upon necessity, the courts must 
declare the necessity, and they will follow the precedents—they 
will hold that to be mecesstty which has been judicially so de- 
clared. If the wider basis of znconvenience shall determine 
the exception, what is inconvenience will be reached by the same 
process. Already has it been decided by the St. Louis Crimi- 
nal Court that the deposition of a witness (taken before the ex- 
amining magistrate) who was out of the state at the time of the 
trial was competent evidence against the accused. How long 
will it be before an absence of sixty miles from the place of 
trial shall be deemed judicial inconvenience sufficient to let in 
a deposition? One step more—if the bill of rights be not 
in the way, why shall not depositions be read in criminal as 
in civil cases, since the rules of evidence in both cases are the 
same ? 

I submit that exceptions are excluded by our bill of rights. 
Ist. Because no exception is declared in the constitution. 2d. 
Because, with a knowledge of many relaxations of the princi- 
ple, while it remained a common-law principle, a word of uni- 
versality is introduced which was unknown to the common law. 
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3d. Because any exception is necessarily a ¢ofal surrender of 
the principle itself in the excepted case. 4th. Because the 
statute of Edward was designed and had the effect to cut off 
the common-law relaxations of the principle which had grown 
into precedents prior to its passage ; and our bill of rights is 
stronger against relaxations than was the statute of Edward. 
5th. Because the letter, the clear letter, of the constitu- 
tion, is against all exceptions. 6th. Because its letter is 
supported by a manifest and admitted reason. 7th. Because 
if the letter and reason of any provision of our bill of rights 
are. not conclusive as a prohibition on the judiciary department 
of the government, there is no limitation upon judicial power. 
8th. Because no suggestions of policy or necessity can modify 
or relax a constitutional right, though announced judicially by 
a hundred precedents. 9th. Because the precedents drawn 
from England are not in point, except such as furnish con- 
structions of the statute of Edward, and they are against the 
exceptions. 10th. Because the American precedents cited are 
most of them from states that have not our bill of rights, and 
have never gone beyond the common law and magna charta in 
securing the rights of a free people—(such are the states of 
New York, South Carolina and North Carolina) ; and the re- 
mainder are based upon reasoning—repudiated by this court— 
which demonstrates @ total misconception of the design and ob- 
ject of the clause in question, and which involves a confusion of 
the right secured with other and independent rights secured in 
the instrument ; and also because they are based upon the pre- 
vious precedents made under the common law and the charter ; 
and lastly, because, if they were in point, they are not authority 
here. 

IV. As to dying declarations, the courts put them on the 
ground that the dying man is not the witness; the witness is 
he who swears to them in open court in the presence of the jury 
and the accused ; and therefore the constitution is not violated. 
But ingenuity has never yet been astute enough to make the 
officer, or scriyener under his direction, who testifies to what is 
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called the preliminary proof, the witness in the ease. If a 
constitutional right can be turned by such strategy, it ceases 
+0 be a thing of value. 

H. A. Clover, (cireuit attorney,) for the State, relied on 
the case of the State v. McO’Blenis. 


RyLanD, Judge, delivered the opinion of the court. . 


The defendant was indicted at the September term, 1854, of 
the Criminal Court of St. Louis county, for wilfully, felonious- 
ly, on purpose, and of malice aforethought, assaulting, cut- 
ting, wounding and mutilating William O. Hoffman, with a 
knife, then and there being a deadly weapon. The act was 
charged to have been committed on the 14th day of March, 
1854, at St. Louis, in St. Louis county. 

The second count charges the act to have been done felo- 
niously, on purpose, and of malice aforethought; and to have 
been done violently, cruelly, immoderately, and by means likely 
to produce death and great bodily harm ;—charges the cutting, 
wounding and mutilating as in the first count. 

The third count charges the assaulting and scourging with a 
cowhide, and cutting and wounding with a knife, to have been 
done feloniously and wilfully, and by the act and procurement 
of said Baker, giving, by such wounding, cutting, beating and 
scourging, unlawfully and feloniously, great bodily harm to said 
Hoffman, so that his life was endangered and himself wounded 
and disfigured. 

The defendant pleaded not guilty; a change of venue was 
taken from the Criminal Court to the St. Louis Court of Com- 
' mon Pleas, and a second change to the Cireuit Court of St. 
Louis county. The defendant was found guilty under the third 
count, and acquitted on the first and second counts. 

The State produced as a witness S. C. Simmons, who testi- 
fied that he was recorder of the city of St. Louis in March, 
1854; that the paper sworn to him is the official examination 
made by him as recorder in the case of the State v. Wilson C. 
Baker, Milo Smith and Benjamin Embree, on the charge of 
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feloniously wounding William O. Hoffman, with intent to maim. 
Baker, the defendant, was present at the examination by him- 
self and his counsel, U. Wright. Hoffman was sworn and his 
examination written down by the clerk of the recorder’s court, 
and Hoffman subscribed his signature to the same when taken 
in the presence of the defendant Baker; and at the time of the 
examination, conducted under my direction as recorder, Smith 
was discharged and Baker and Embree bound over to answer to 
the Criminal Court. I, as recorder, attested the examination, 
and when certified by me, as it now appears, it was handed 
over to my clerk. Hoffman is dead. I saw him dead not a 
great while after the examination. Baker and Embree gave 
bail. The clerk of the recorder’s court is appointed by the 
mayor ; the office is created by ordinance. Hoffman’s death 
was not caused by the injuries for which the examination was 
had. He died from another cause. 

The paper referred to by the witness was then offered in evi- 
dence by the State and objected to by the defendant as incom- 
petent evidence under the constitution, and as irrelevant evidence 
under the issues of this cause. The court overruled the objection 
and permitted the paper to be read in evidence. The defendant 
excepted to this ruling and saved the point. I am unwilling to 
insert this paper in the opinion of the court, because such a 
detail of facts had for the honor of humanity better remain 
where few will have occasion to read it. The testimony of the 
physicians who attended to the wounds of Hoffman and man- 
aged the case for him is also omitted. The testimony shows a 
most cruel and inhuman infliction of injuries and wounds on the 
naked body of Hoffman, and in such number and on such parts 
of his body as at least to have caused great bodily harm, if not 
to have endangered life. The record shows that every instruc- 
tion asked for by both parties was given. Many of these in- 
structions relate to the first and second counts in the indict- 
ment, and therefore are not necessary to notice, as the jury 
found the defendant not gud/ty of the offences in these counts. 
The third and eighth instructions are those principally com- 
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—> 
plained of by the defendant. Now in regard to instructions 


we must look at the evidence offered and given before the jury. 
The third instruction as well as the eighth must be considered 
in relation to the case as made out. The court did not intend 
nor could the jury understand that by the wounding mentioned 
in this instruction any accident or unintentional wounding was 
meant. When the facts in proof are considered, the instruc- 
tion was not liable to mislead the jury ; it must be understood 
in reference to the case made out before them. We can not 
reverse by reason of any thing said against this instruction. 
The sixth and seventh instructions put the case very fully and 
fairly before the jury; and the defendant can not complain of 
any thing in the eighth instruction with propriety. This in- 
struction is very lengthy, and unnecessarily embraces hypothe- 
tically many of the facts detailed in proof, and is liable to crit- 
icism ; but this court is not satisfied that any illegality is con- 
tained in it, or that it operated on the minds of the jury preju- 
dicially to the rights of the defendant. 

Upon all the questions arising then on this record, except the 
admissibility of the examination of Hoffman before the recor- 
der’s court, this court is unanimously of opinion that there is 
no error. The question on admitting that examination has been 
heretofore settled by a majority of the court in the case of the 
State v. McO’Blenis. Judge Ryland dissents on this point, 
and refers to his opinion in the O’Blenis case. The judgment 
of the court below is affirmed; Judge Ryland dissenting on the 
one point only. 





The case of the State v. McO’Blenis was decided atthe March term, 1856; 
that of Baker at the October term, 1856. The constitutional question involv- 
ed in the cases of O’Blenis and Baker has again come before the Supreme 
Court in a somewhat different form. In the case of Houser, indicted for 
murder, the St. Louis Criminal Court, upon the trial, admitted in evidence 
against the accused a deposition taken before the committing magistrate, 
where it appeared that the witness was out of the state. There was no proof 
of her death. Houser was convicted of murder in the first degree—[Rer. 
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Farrar & SwERINGEN, Respondents, v. Curisty’s ADMINIS- 
TRATORS, Appellants.* 


1. William Christy, being seized in fee of four lots in the city of St. Louis, 
by deed dated September, 1832—his wife Martha T. joining in the convey- 
ance—conveyed the same to their two sons Edmund T. and Howard F. 
Christy ; the lots were conveyed by separate metes and bounds, two lots to 
Edmund and two to Howard. The deed contained the following haben- 
dum : ** to have and to hold the premises aforesaid with all the appurtenan- 
ces thereunto belonging to them and their heirs forever, upon condition that 
should either of the grantees herein named die without leaving legal heirs 
of their body, the survivor shall inherit the whole of the property hereby 
conveyed ; and should both grantees die without leaving legal heirs as afore- 
said, the property hereby conveyed shall revert to the other legal heirs of 
the said William and Martha T.”? Edmund T. Christy died in the year 
1840, without leaving heirs of his body, he having never been married. 
After the death of Edmund, the heirs of William and Martha T. Christy, 
by deed dated October 7th, 1842, released to Howard F. Christy all their 
“ right, title, interest, estate and expectancy” in and to the said four lots ; 
this deed of release contained the following recital: “ which lots of land 
were held to said Edmund T. and Howard F., in the manner specified in 
said deed, with cross remainder to the survivor, and also on a certain con- 
tingency with remainder to the heirs general of said William Christy and 
Martha T. Christy,?? &c. Howard F. Christy executed a bond of even 
date with the above release in the penal sum of $3000 to James T. Swerin- 
gen and Martha his wife—the said Martha being one of the heirs of Wil- 
liam and Martha T. Christy; the said bond contained the following condi- 
tion: “ The condition of the above obligation is such, that whereas, &c., 
[reciting the conveyance of September 20th, 1832,] and whereas, upon the 
happening of certain contingencies in said deed mentioned and contained, 
the said property, lots and parcels of ground therein specified would by the 
terms of said deed revert and belong to the heirs of the said grantors in 
said deed, of whom the said Martha, wife of James T. Sweringen, is one ; 
and whereas the said James T. Sweringen and Martha his wife have, by 
their deed made jointly with certain other heirs of the said William Chris- 
ty and wife, executed to the said Howard F. Christy a release and quit 
claim of all such right, title, interest, estate and expectancy in and to said 
property, as they would have been entitled to by virtue of the first mention- 
ed deed upon the happening of said contingencies, had not said release been 
executed: Now, if the contingency in the first deed mentioned shail hap- 





* This case was decided at the October term, 1856, of the Supreme Court. 
LEONARD, Judge, does not concur in the opinion of the majority of the court. 
No opinion has however been filed by him. 
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pen, whereby the said obligees or their heirs would have been entitled by 
virtue of said first mentioned deed to said property, or any part thereof, or 
any interest in the same, had not said release been executed, and the said 
Howard F. Christy, his heirs, executors or administrators shall well and 
truly pay to the said James T. Sweringen and Martha his wife, their heirs, 
executors, &c., the value at the time of happening of said contingency of 
the portion, part or interest which the said Sweringen and wife, their heirs, 
executors or administrators would have been entitled to in said property in 
said first deed described by virtue of said deed, had not the said release 
been executed, then this obligation shall be void ; otherwise shall remain 
in full force and virtue.” Howard F. Christy died in the year 1853, leav- 
ing a widow but no heirs of the body. 

Held, in a suit against Howard F. Christy’s administrators to recover the 
value of the interest in said four lots (alleged to be one-sixth) that would 
have vested, but for the above release, in Mrs. Sweringen at the death of 
Howard without leaving heirs of his body: 

ist. That, construing the deed of September 20th, 1832, with reference to 
the rules of the common law, Edmund T. Christy and Howard F. Christy 
would have each become seized in fee tail of the two lots granted to each 
respectively. 

2d. That, by the operation of the act of February 14, 1825, (R. C. 1825, p. 
216,) the estates tail that would have vested, but for said act, in Edmund 
and Howard respectively, were cut down and destroyed, Edmund taking a 
life estate only in the two conveyed to him, and Howard a life estate only 
in the two lots conveyed to him; that a remainder in Edmund’s two lots 
immediately passed in fee simple absolute to Howard (subject, however, 
to be divested by the birth of issue of Edmund) ; that a remainder in How- 
ard’s two lots passed in fee simple absolute to Edmund (subject to be divest- 
ed by the birth of issue of Howard); that the remainder in Howard’s 
two lots, which vested in fee simple absolute in Edmund, descended upon 
his (Edmund’s) death to his heirs general, of whom Mrs. Sweringen was 
one. 

3d. That consequently there was a good cause of action on said bond, inas- 
much as the release above mentioned was effectual to transfer to Howard F. 
Christy an interest that had vested in Mrs. Swerinzen in two of the four 
lots embraced in the deed of September 20, 1832. 

4th. That defendants were not estopped to deny that Mrs. Sweringen took an 
interest in said lots under the limitations of the deed of September 20, 
1832. 

5th. That no recovery could be had beyond the penalty of the bond. 


Appeal from St. Louis Land Court. 


William Christy and Martha T. Christy, on the 20th of Sep- 
tember, 1832, executed the following deed: ‘‘ This deed, made 
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and entered into this twentieth day of September, eighteen hun- 
dred and thirty-two, by and between William Christy and Mar- 
tha T. Christy, his wife, of the one part, and Edmund T. Chris- 
ty and Howard F. Christy, of the other part, witnesseth, that 
for and in consideration of one dollar, to them in hand paid, 
the receipt whereof is hereby acknowledged, and for other good 
and lawful considerations, the parties of the first part do hereby 
give, grant and convey, and by these presents do give, grant 
and convey unto Edmund T. Christy [here follow the de- 
scriptions of two several lots in the city of St. Louis]; and 
the said William and Martha T. also convey as aforesaid to 
Howard F. Christy [here follow the descriptions of two several 
lots of ground in the city of St. Louis] ; to have and to hold 
the premises aforesaid, with all the appurtenances thereunto be- 
longing, to them and their heirs forever, upon condition that, 
should either of the grantees herein named die without leaving 
legal heirs of their body, the survivor shall inherit the whole of 
the property hereby conveyed, and should grantees die without 
leaving legal heirs as aforesaid, the property hereby conveyed 
shall revert to other legal heirs of the said William and Martha 
T. And the grantors also condition that they reserve to them- 
selves the entire control over the property hereby conveyed, 
and the rents and benefits resulting from the same, during the 
time that they or either of them shall live; and the said Wil- 
liam and Martha T. do covenant to and with the said Edmund 
T. and Howard F. that they will warrant and forever defend 
the property hereby conveyed to them and their heirs forever, 
against their heirs and all and every person claiming through 
or under them or either. In testimony whereof we have here- 
unto set our hands and seals the year and day above written. 
[Signed] W. Christy, (seal.) Martha Christy, (seal. )” 

Edmund T. Christy died in the year 1840, without leaving 
heirs of his body. He was never married. 

In the year 1842, doubts arising as to the construction to be 
given to the above deed, the other heirs of William and Martha 
T. Christy joined in the execution of the following deed of re- 
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lease, dated October 7th, 1842, to Howard F. Christy : ‘‘Where- 
as, William Christy and Martha T. Christy, by their deed, da- 
ted twentieth day of September, eighteen hundred and thirty- 
two, conveyed to Edmund T. Christy about thirty feet of land 
fronting on Third street, being part of block ninety-one, and 
bounded on the south by a two story brick house, on the north 
by Green street, and to run westwardly with Green street half 
‘the distance between Third and Fourth streets, with about the 
width of thirty feet, and also forty-three feet of said lot, be- 
ginning on Fourth street at the line which separates the Chris- 
ty lot from the land owned then by J. B. Brant; thence 
northwardly with Fourth street forty-three feet ; thence east- 
wardly and parallel to Green street, half the distance between 
Third and Fourth streets; and also did convey thereby to 
Howard F. Christy about forty-five feet of the front of their 
land on Third street, (on which then stood a two story brick 
house, ) bounded on the south by the line which separated then 
the said Christy and Brant’s land, and on the north by the 
northern wall of said brick building, and to run westwardly and 
parallel to Green street, and with the width of about forty-five 
feet, half the distance between Third and Fourth streets; and 
they also thereby conveyed to said Howard F. Christy thirty 
feet of their land aforesaid, to begin at the intersection of 
Green and Fourth streets, thence southwardly with Fourth street 
thirty feet; thence eastwardly and parallel to Green street, 
with the width of thirty feet, half the distance between Third 
and Fourth streets; which lots of land were held to said Ed- 
mund T. and Howard F., in the manner specified in said 
deed, with cross remainders, to the survivor, and also on 4 
certain contingency with remainder to the heirs general of 
said William Christy and Martha F. Christy ; and whereas the 
said Edmund T. Christy hath departed this life without issue, 
and the heirs of said William and Martha T. have agreed to 
relinquish all their estate and expectancy in said lots to the 
said Howard F. Christy: now, therefore, we, Mary Ann Wright, 
Nathaniel P. Taylor and Matilda N. his wife, Harriet M. Dean, 
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Edwin B. Smith and Virginia M. his wife, James F. Swerin- 
gen and Martha his wife, Henry 8. Coxe and Mary Ann his 
wife, David D. Mitchell and M. Eliza his wife, and Frances §S. 
’ M. Wash, (who, together with said Howard F. Christy, are the 
only heirs of said William Christy and Martha F. Christy, ) in 
consideration of the premises and of one dollar to us paid by 
the said Howard F. Christy, do hereby grant, sell, alien, re- 
mise, release, and forever quit claim to the said Howard F. 
Christy, all our and each of our right, title, interest, estate and 
expectancy in and to said lots, and each of them. ‘To have 
and to hold the said lots, and all our right, title, interest, estate 
and expectancy in the same and each of them, with all rights, 
privileges and appurtenances thereto belonging, unto him, the 
said Howard F. Christy, and to his heirs and assigns, forever. 
In testimony whereof, &c.” 

Cotemporaneously with the execution of the said deed of re- 
lease, the following bond was executed: ‘‘ Know all men by 
these presents, That we, Howard F. Christy, principal, and 
David D. Mitchell and C. J. Schaumburg, securities, are held 
and firmly bound unto James T. Sweringen and Martha his 
wife, their heirs, executors and administrators, in the sum of 
three thousand dollars, to which payment well and truly to be 
made, we bind ourselves, our heirs, executors and administra- 
tors, firmly by these presents. Given under our hands and 
seals this seventh day of October, in the year eighteen hundred 
and forty-two. 

‘¢ The condition of the above obligation is such, that whereas 
William Christy and wife, by their deed, bearing date the twen- 
tieth day of September, eighteen hundred and thirty-two, now 
of record in the recorder’s office of St. Louis county, in book 
A, number 2, p. 201 and following, conveyed to Edmund T. 
Christy and Howard F. Christy, certain lots or parcels of 
ground lying in the city of St. Louis, in block number ninety- 
one, and more particularly described in said deed, upon certain 
conditions therein specified ; and whereas, upon the happening 
of certain contingencies in said deed mentioned and contained, 
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the said property, lots and parcels of ground therein specified, 
would, by the terms of said deed, revert and belong to the heirs 
of the said grantors in said deed, of whom the said Martha, 
wife of James T. Sweringen, is one; and whereas the said Jas. 
T. Sweringen and Martha his wife have, by their deed made 
jointly with certain other heirs of the said William Christy and 
wife, executed to the said Howard F. Christy a release and 
quit claim of all such right, title, interest, estate and expec- 
tancy in and to said property as they would have been entitled 
to by virtue of the first mentioned deed, upon the happening of 
said contingencies, had not said release been executed : ‘* Now, 
if the said contingency in the first deed mentioned shall hap- 
pen, whereby the said obligees, or their heirs, would have 
been entitled by virtue of said first mentioned deed to said 
property, or any part thereof, or any interest in the same, 
had not said release been executed, and the said Howard F. 
Christy, his heirs, executors or administrators, shall well and 
truly pay to the said James T. Sweringen and Martha his 
wife, heirs, executors, administrators or assigns, the value at 
the time of happening of said contingency, of the portion, part, 
or interest which the said Sweringen and wife, their heirs, ex- 
ecutors, or administrators, would have been entitled to in said 
property in said first deed described, by virtue of said deed, 
had not the said release been executed, then this obligation 
shall be void, otherwise shall remain in full force and virtue. 
[Signed] H. F. Christy (seal). D. D. Mitchell (seal). C. 
W. Schaumburg (seal).” 

Howard F. Christy died in the year 1858, married, but leav- 
ing no heirs of the body. William Christy died in the year 
1837, leaving eight heirs, of whom Mrs. Sweringen was one, 
she being the only child of a deceased daughter of said William 
Christy. The last will of said Christy contained the following 
passage: ‘* Taking into consideration the present state of the 
remaining members of my family, I think it but just and equit- 
able that my grand-daughter, Martha J. Sweringen, shall re- 
ceive only one-half.of such proportion of my landed estate as 
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would have been her mother’s had she survived me and I had 
died intestate.” 

This suit was instituted in behalf of Mrs. Sweringen in her 
name and in that of Farrar, her trustee, to whom James T. 
Sweringen had assigned in trust whatever interest he had ac- 
quired by virtue of contracts entered into with Howard F. Chris- 
ty. Plaintiffs allege that at the death of Howard F. Christy, 
the interest of Mrs. Sweringen in the four lots embraced in the 
deed of William Christy and wife was worth $12,000, for which 
sum judgment was asked. 

The court instructed the jury as follows: ‘¢ 1. The deed given 
in evidence by the plaintiffs of William Christy and Martha T. 
his wife (of date September 20, 1832,) to their two sons, Ed- 
mund and Howard F. Christy, operated to convey to each one 
of said grantees, Edmund and Howard, and their heirs, the 
fee simple, the whole estate in and to the lots to them respec- 
tively conveyed by said deed ; consequently there was no es- 
tate remaining in the grantors that could by law be limited over 
to Mrs. Sweringen, and therefore she takes nothing as a pur- 
chaser under that deed. 2. The deed given in evidence from 
Martha J. Sweringen and others, as heirs of William and Mar- 
tha T. Christy, of date October 7th, 1842, and the bond given 
in evidence from Howard F. Christy, and Mitchell and Schaum- 
burg, his securities, of same date, October 7th, 1842, (if the 
jury find said deed and bond to be true and genuine, ) do ope- 
rate~to estop the defendants, administrators of Howard F. 
Christy, to deny that Mrs. Sweringen, as one of the heirs of 
William and Martha T. Christy, would have been entitled to a 
proportionate share in the said land, upon the death of said 
Howard without issue, but for the fact that she had already 
released and conveyed her interest therein in his lifetime.” 

The following instructions asked by the defendant were re- 
fused: ‘¢1. The jury is instructed that the plaintiff is not enti- 
tled to recover in the present case damages beyond the penalty 
of the bond read in evidence by the plaintiff. 2. The plaintiff 
can recover nothing for the value of the share of the property 
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in question that was conveyed by William Christy and wife to 
Edmund T. Christy. 8. If Edmund T. Christy died leaving 
debts unpaid at the present time, the same are a charge on the 
share of said Edmund in the property in question, and should 
be deducted from the value of such share in ascertaining the 
interest that descended to his heirs. 4. If the will of W. 
Christy, read in evidence, be genuine, then in ascertaining the 
interest of Martha J. Sweringen in the two lots conveyed by 
said William to his son Howard upon the death of her grand- 
father, the jury will allow to her one-half the share that her 
mother would have taken as heir of the said William.’’ 

The jury found for the plaintiffs, and judgment was rendered 
in accordance with the verdict for $12,178. 

Wm. C. Preston, R. M. Field and B. A. Hill, for ap- 
pellants. 

I. What estates passed to Edmund T. Christy and Howard 
F. Christy by the deed of September 20, 1882? The court 
below considered that said deed gave to Edmund and Howard 
fees simple in their respective lots. Conceding that so far the 
court properly construed the deed, then Howard F. Christy 
owned the two lots conveyed to him absolutely, and they may 
be left out of the case, as they passed by his devise to his 
widow. It is only necessary to inquire how Edmund’s two lots 
passed at his death. The court held that at his death they 
passed to his heirs. The court erred in holding that the limita- 
tions over were void for the reason that the contingencies were 
too remote and tended to create a perpetuity, and because the 
grantors having conveyed fees simple to the grantees there was 
nothing remaining to limit, and so the remainders were void. 
(4 Greenl. Cruise, 98 note; 1 Prest. on Est. 154.) It is true 
that by the ancient rules of the common law there could be no 
future interests limited after a prior estate in fee simple. This 
rule however has never been applicable to limitations in wills, 
or conveyances deriving their operation from the statute of 
uses, which was in force in this state in 1832. Ever since the 
period of its enactment, a future interest could be limited upon 
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a fee simple as readily in a deed as ina will, and such a qual - 
ity is one of the cardinal distinctions between deeds before and 
after the passage of that statute. The fee simple estates on 
which such limitations were made became thereby defeasible 
fees simple. (Den v. Schenck, 3 Halsted, 39; Scanlan v. 
Porter, 1 Bailey, 487; Hart v. Thompson, 3 B. Monroe; 
Thompson v. Daniel, 14 B. Monroe, 694, 696; Anderson v. 
Jackson, 16 Johnson, 383 ; Chester v. Greer, 5 Humphrey ; 
Booker v. Booker, 5 Humphrey; Edwards v. Edwards, 2 
Strobhart, 101; 1 Prest. on Est. 494.) The only restrictions 
upon these limitations were that they must take effect during the 
continuance of lives in being, or in twenty-one years after- 
wards. Under this view it is maintained that the limitations, 
first to the survivor, and then to the heirs of the grantors in 
the event that Howard and Edmund should die leaving no law- 
ful heirs of their body as provided in the deed, would be good 
and pass the property accordingly, unless the contingency upon 
which the estate depends be too remote. And this depends upon 
the construction of the words ‘‘ die without leaving legal heirs 
of their bodies” contained in the deed. If these words mean an 
indefinite failure of issue, the limitation over is void; if they 
mean a failure at the time of the death of Edmund and How- 
ard, they are good, as the contingency would then occur within 
the period prescribed by law. These words and other equiva- 
lent expressions, such as ‘‘ dying without issue,” *‘ dying leav- 
ing no issue,” ‘‘ dying without heirs of the body,” &c., have 
received both in England and America, in many cases, a con- 
struction that leaves no room for doubt that they refer to an 
indefinite failure of issue unless other words are interposed to 
restrict them to the time of death. It has been held that the 
word survivor had such an effect. When there is a limitation 
to two persons in esse, with remainder to the survivor, the con- 
tingency must in the nature of things occur within lives in be- 
ing, and can not by possibility transgress the rule against per- 
petuities. The effect of the word ‘‘ survivor” has been so ela- 
borately discussed, from the case of Fosdick v. Cornell, 1 
80—VOL. XXIV. 
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Johns. 440, and Anderson v. Jackson, 16 Johns. 382, to Ed- 
wards v. Varick, 5 Denio, 669, in the New York-courts, and 
they have been so generally followed in Massachusetts, North 
Carolina, Kentucky, South Carolina, and other states, that it 
would be useless to examine the authorities in detail. In Cut- 
ter v. Dougherty, 23 Wend. 518, Mr. Justice Cowen remarked, 
when the point was raised, that it was too late in the day to 
raise such a question; that the word ‘‘survivor” limited the 
contingency as perfectly as the words ‘‘ dying without issue 
living at the death”? would do. This at present is the estab- 
lished current of decision in America, and the same princi- 
ple has long been adopted by the courts of England in deci- 
sions in regard to real estate. (4 Kent, note, 278; Moore v. 
Lyons, 25 Wend. 119.) The word ‘‘ survivor,” in a limita- 
tion over, was declared in a devise of real estat to restrain the 
contingency properly, in the case of a fee upon a fee, and re- 
strict it to a definite failure of issue, in the leading case of Pells 
v. Brown, and in a bequest of personal property, in Hughes v. 
Sayer, 1 P. Wm’s, 534. These cases were followed in Porter 
v. Bradley, 3 Term Rep. 143, and in Roe v. Jeffery, 7 Term 
Rep. 589. New York adopted the same rule in Fosdick v. 
Cornell, 1 Johns. 439; Jackson v. Blanshau, 3 Johns. 289; 
Moffatt v. Strong, 10 Johns. 12; Jackson v. Staats, 11 Johns. 
337; Jackson v. Anderson, 16 Johns. 382, and a long series 
of decisions down to the time of Edward v. Varrick, 5 Denio, 
590, and Cutter v. Doughty, 23 Wend. 518; New Jersey, in 
Den v. Allaire, Spen. 6; and Massachusetts, in Richardson v. 
Noyes, 2 Mass. 56. The same rule prevails in South Carolina, 
(Keating v. Reynolds, 1 Bay, 80; Jones v. Price, 3 Desaus. 
165; in Pennsylvania, in Hauer v. Shitz, 3 Yeates, 205; 2 
Binney, 532; Coates v. Streel, 2 Ashmead, 21; Mifflin v. 
Neal, 6 8. & R. 461. Kentucky affirmed the case of Pells v. 
Brown, and Roe v. Jeffery, in Hart v. Thompson, 3 B. Mon. 
487; and Tennessee, in Lewis v. Claiborne, 5 Yerger, 369, 
875 ; Chester v. Greer, 5 Humph. 32, which arose on a deed ; 
Booker vy. Booke, 5 Humph. 505. Virginia has given effect in 
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like manner to the word ‘‘surviving,”? in Brooke v. Croxton, 
2 Grattan, 506; Cordle v. Cordle, 6 Munford, 455. The 
whole current of authority is in the same channel, and the rule 
is now equally well settled in England and America, (Lee v. | 
Stone, 1 Exchequer, 686,) and in the Supreme Court of the 

United States, in Jackson v. Chew, 12 Wheat. The language 
in both wills and deeds, in relation to such limitations, is sub- 
ject to the same rules of construction, as remarked by Chancel- 
lor Kent, in Anderson v. Jackson, 16 Johns. 406. This word, 
however, applies only to one of the limitations, and it would 
follow that, although it rendered the limitation over to Howard, 
as survivor, good, yet there is no such word appearing to re- 
strict the limitation over to the other legal heirs of William and 
Martha T. Christy to a definite failure of issue. The presence 
of the word survivor renders the first limitation good; its ab- 
sence makes the ulterior limitation too remote, and consequent- 
ly void. The difference is, that the first limitation is, by its 
terms, restricted to take effect during the lifetime of either Ed- 
mund or Howard, whoever should be the survivor ; the other 
limitation having no such restriction, could by its terms take 
effect whenever there ceased to be legal heirs of the body of 
Howard and Edmund Christy, though after the lapse of centu- 
ries. The grantors in the limitation to the survivor intended 
one of two living men to take the property; in the limitation to: 
the other legal heirs, they did not intend them to take until the 
blood of Howard and Edmund Christy was exhausted, although 
generations might have intervened. In the first limitation the 
intention of the grantors was lawful, as it contravened no rule 
of public policy ; in the second it was unlawful as it might have 
rendered the property inalienable for ages. Not more than one 
fee can be limited after a prior fee simple, either by. deed or 
will. The first executory limitation of a fee which vests des- 
troys all subsequent limitations. The power of disposition is 
then exhausted. (Fearne, 515; Wilson on Springing Uses, 
Law Lib., vol. 2, ser. 4.) The inferior court, it is under- 
stood, decided that all the limitations over were upon an inde-- 
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finite failure of issue and void, and rested its opinion upon 
Wilson v. Cockrill, and Guy v. Vaughn. There is no analogy 
between the terms of the gifts in those cases and in the limita- 
tions in the deed of 1832. There is no qualifying word ‘ sur- 
vivor,”’ or any other expression in either of those cases to re- 
strict the contingency; both of these decisions were in relation 
to slaves, not lands, and no rule is better settled than that after 
an absolute gift of chattels, if any words of inheritance be 
used such as ‘“heirs,” or ‘‘ heirs of the body,” no subsequent 
limitation can be‘superadded, even in a will. No remainder or 
contingent limitation, technically speaking, can be created in 
chattels or slaves. No contingent interest can be given in such 
property after a prior absolute gift. Slaves and personal pro- 
perty are not within the purview of the statute of uses, nor are 
‘there in relation to their transfer any of the feudal rules or prin- 
ciples which linger in our law of real property. For these 
reasons, it is believed that the cases of Wilson v. Cockrill and 
Guy v. Vaughn are not in point to show that the remainder to 
the survivor was void ; but they are conclusive to show that the 
ulterior limitation to the other legal heirs of William and Mar- 
tha Christy was upon an indefinite failure of issue. To sum 
up the conclusions upon this branch of the case, it is submitted, 
1st, that the two lots conveyed to Howard Christy gave him an 
estate in fee simple therein, and that they passed to his widow, 
Susan P. Christy, by his devise; 2d, that the limitation to 
the survivor was not upon an indefinite failure of issue, and 
that upon the death of Edmund T. Christy his two lots passed 
to Howard F. Christy; 3d, that the limitation over to the 
other heirs of William and Martha Christy was upon an inde- 
finite failure of issue, and was void. 

II. The second instruction given to the jury was erroneous. 
-Howard F. Christy was not estopped to deny that Mrs. Swer- 
ingen, as one of the heirs of William and Martha Christy, would 
ihave been entitled at the death of Howard to a “‘ proportionate” 
‘share in the four lots conveyed to Edmund and Howard. (1 
Saund. 37; Jacob v. Linsey, 1 East, —-; Sampson v. Coke, 
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5 Barn. & Ald. 606; Co. Litt. 252, 6.; 4 Pet. 496; Landes 
v. Perkins, 12 Mo. 259 ; Osterhout v. Shoemaker, 3 Hill, 518 ; 
Watkins v. Holm, 16 Peters, 54; Blight v. Rochester, 7 
Wheat. 548; 1 Greenl. Ev. 28, 24, 25; 2 Smith’s Lead. 
Cas. 540 and notes; Jackson v. Spear, 7 Wend. 401; Jack- 
son v. Hopkins, 12 Wend. 105; Averill v. Wilson, 4 Barb. 
180.) } 

III. The court erred in refusing to confine the damages within 
the penalty of the bond. (Briscoe v. King, Cro. Jac. 281; 
Suffield v. Baskerville, 2 Mod. 86; Smith v. Stewart, 6 Blackf. 
162 ; Drummond v. Richard, 2 Munf. 337; Culver v. Sissom, 
8 Coms. 2665; Bold v. Molineux, Dyer, 14 5. 17; 2 Parson 
on Contracts, 22 note v. ; Shep. Touch. 375-7 ; 5 Rep. 216; 
Sedgwick on Damages, 425; Crawford v. Woodward, 8 Mo. 
353 ; 1 Mo. 79; United States v. Brown, Paine C. C. 422; 
Hurlstone on Bonds, 7; 14 Barb. 242.) 

The judgment of the court below should be reversed, 1st, 
because by the limitations of the deed of 1832, Howard Chris- 
ty, as survivor, was seized in fee simple at the time the deed 
and bond of the 7th of October, 1842, were executed, and 
Mrs. Sweringen having released nothing, is not entitled to any’ 
damages, and because there was no breach of the condition of 
the bond; 2d, because, conceding the remainder over to the 
heirs general to be good, yet the plaintiff was not entitled to 
recover judgment beyond the penalty of the bond; 3d, because, 
even if Mrs. Sweringen were entitled, the judgment should not 
have been for more than one-eighth of Edmund’s two lots, or 
one-half of a child’s share, viz., one-sixteenth of the value of 
the property, whereas it is for one-sixth; 4th, because the 
outstanding debts encumbering Edmund Christy’s estate were 
not deducted in computing the pretended interest of Mrs. Swer- 
ingen; 5th, because the interest in Edmund’s share, which 
Howard was entitled to as an heir at law, was not deducted in 
ascertaining the value of Mrs. Sweringen’s pretended interest ; 
6th, because the administrators should not have been estopped 
from denying the title of the obligees ; Tth, because parol tes- 
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timony was admitted to prove an agreement alleged in the peti- 
tion to help the bond, and enlarge its obligations ; 8th, be- 
cause there was no consideration for the bond. 

F. 4. Dick, for respondents. 

I. The effect of the conveyance by William Christy to Ed- 
mund T. Christy was to vest in him a defeasible fee simple 
estate upon condition, and his estate was what at common 
law, before the statute de donis conditionalibus, was called a 
fee simple conditional. (2 Black’s Com. 109, 154, 79, 164; 
4 Kent Com. 9, 10, 11, 12, 353; 2 Cruise, tit. 13, ch. 1, 
sec. 9, ——; Shep. Touch. 117, 118, ——; Geyer’s Dig. 
124-5 ; R. C. 1825, p. 216, 491 ; 1 Co. Litt. by Thomas, p. 
587, 591; Martin v. Strachan, 5 Term Rep. 107; Den v. 
Schenck, 3 Halst. 29; Jackson v. Topping, 1 Wend. 388 ; 
Morgan v. Morgan, 5 Day, 517.) 

II. This estate being a fee simple, after it no remainder 
could be limited, nor could there be any reversion ; there was 
the mere possibility of a reverter to the grantor and his heirs, 
if by the condition annexed to the fee the estate ceased in the 
grantee ; and the condition in this case being, that the fee shall 
‘be determined if Edmund T. Christy died leaving no heirs of 
his body; and as he died without leaving issue, the fee simple 
was thus defeated, and the possibility of reverter became ope- 
rative, and gn existing estate, and by such estate the heirs of 
‘ William Christy took the land of Edmund in fee upon his death. 
(4 Kent Com. 10, 16, 17, 199, 200, 269.) 

ILI. Howard’s lots were vested in him in like manner, with 
like estate, and on his decease passed by reverter to the heirs 
of the grantor. There was no estate in perpetuity intended to 
be given to Howard. 

IV. There was no cross remainder of Edmund’s lots to 
Howard, such not being admissible by the rules of law after a 
fee given to Edmund. 

V. The parties in 1842 agreed for valuable consideration 
upon the construction of the deed of William Christy of 1832 ; 
such construction is an essential part of the contract then made, 
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and is not an open question. Howard F. Christy, as one party 
to the contract, and the other heirs of William Christy as the 
other parties, having in 1842 puta practical construction on 
the facts in this case, and Mrs. Sweringen having actually re- 
linquished and conveyed an interest in two of the lots, for 
which she then received no pay, nor was to receive any unless 
Howard died childless, and the parties agreeing if he did so die 
by the effect of the deed of William Christy she would be part 
owner of all the lots, such construction becomes part of a con- 
tract, and Howard Christy having enjoyed for the remainder of 
his life the benefit of the concession made to him, it can not now 
be denied that the part disadvantageous to him is effectual and 
binding. (Taylor & Mason v. Zepp, 14 Mo. 482; Dezell v. 
Odell, 8 Hill, N. Y., p. 215; Page & Bacon v. Butler, 15 
Mo. 73; 9 Mo. 156; 15 Pick. 40.) 

VI. The evidence of the plaintiff is competent in law to prove 
the facts fixing the liability of Howard F. Christy. (1 Greenl. 
Ev. § 268; Gale v. Nixon, 6 Cowen, 445; 2 Phil. Ev. 353 ; 
18 Mo. 152; 9 Mo. 156; 15 Mo. 160; 17 Mo. 58.) 


Scorr, Judge, delivered the opinion of the court. 


The deed of William Christy and his wife, bearing date the 
20th of September, 1832, conveying lots to their two sons 
Howard and Edmund, contained these words: ‘*‘ to have and to 
hold the premises aforesaid, with all the appurtenances thereto 
belonging, to them and their heirs forever, upon condition that 
should either of the grantees herein named die without leaving 
legal heirs of their body, the survivor shall inherit the whole of 
the property hereby conveyed ; and should both die without leav- 
ing legal heirs as aforesaid, the property hereby conveyed shall 
reyert to the other legal heirs of the said William and Martha 
T.” The lots referred to in the deed were conveyed by sepa- 
rate metes and bounds, two to Howard and two to Edmund. 

It is laid down in the books as settled that conveyances to uses 
are to be construed in the same manner as deeds deriving their 
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effect from the common law. For, since the statute of uses, a 
use is turned into a legal estate to all intents and purposes ; it 
must be conveyed exactly in the same manner and by the same 
words. (Cruise, tit. Deed, ch. 20, see. 71, 72.) There is no 
use declared in that part of the deed whose construction is in- 
volved in this controversy affecting the question before us. The 
deed is a common bargain and sale, operating under the statute 
of uses, without any declaration of trusts or uses, and is conse- 
quently more clearly comprehended within the rule just stated 
than any others. 

The limitations of the deed of William Christy and his wife 
being construed in reference to the rules of the common law, 
nothing is clearer than that Howard and Edmund Christy sev- 
erally took estates in tail in the lots granted to them. There is 
a universal concurrence among law-writers that.a gift to a man 
and his heirs, and if he shall die without heirs of his body then 
to others, conveys an estate tail. (2 Prest. on Est. 4, 504; 
Cruise, tit. Deed, ch. 21, sec. 81; Crabbe’s Law of Real Pro- 
perty, § 975.) 

Here then are estates tail created. So soon as that was done 
those estates became subject to the operation of the 4th section 
of the act regulating conveyances, approved February 14, 
1825, which provides that ‘‘ in cases where by the common law 
any person or persons would now be, or might hereafter be- 
come, seized in fee tail of any lands, tenements or heredita- 
ments by virtue of any devise, gift, grant or other conveyance 
heretofore made or hereafter to be made, or by any other means 
whatsoever, such person or persons, instead of being or becom- 
ing seized thereof in fee tail, shall be deemed and adjudged to 
be and become seized thereof for his or her natural life only; 
and the remainder shall pass in fee simple absolute to the per- 
son or persons to whom the estate tail would on the death of the 
first grantee, devisee, or donee in tail first pass according to the 
course of the common iaw, by virtue of such devise, gift, grant 
or conveyance.” By this it will be seen that so soon as an es- 
tate tail is created, that estate is destroyed and another is sub- 










































MARCH TERM, 1857. 





Farrar v. Christy’s Adm’rs. 





stituted for it. It is done immediately upon the creation of the 
estate tail without any postponement. Now neither Howard nor 
Edmund had heirs of his body when the deed was executed, and 
the entail created ; consequently the remainder could not vest 
in the issue of either of them. 

Here a question arises, whether by the terms of the act, above 
recited, the remainder therein mentioned can vest in any other 
person than one who by the course of the common law would be 
an heir to the estate tail had the estate not been destroyed. 
There is nothing in the terms of the act which shows that it was 
not designed to destroy all estates tail. LEntails were not con- 
genial to our institutions, and the act was intended to break them 
up. If none but those who would have been heirs of the entail 
were intended, then it is obvious that the statute would not reach 
any of those cases in which the first grantee in tail had no issue. 
We are not warranted in supposing that the legislature only 
intended to break up particular entails. Thereason that would 
break up one would break up all others. We do not see any- 
thing in the words of the act that requires this restricted con- 
struction. The statute says, the remainder shall pass to the 
person to whom the estate tail would on the death of the first 
grantee in tail first pass according to the course of the common 
law by virtue of the grant. It is true, as the first taker of the 
estate tail had no heir in the case supposed, it was uncertain at 
the creation of that estate whether the entailed estate would ulti- 
mately vest in the heir in tail or in him who was to take in the 
event there was no heir. But there is no reason why this un- 
certainty as to the person who would be the first taker of the 
entailed estate should render the statute nugatory. The uncer- 
tainty was between two whom the grantors preferred to all 
others. If one could not take, it was intended that the other 
should. Bearing in mind that there was no reason why one 
estate tail should not be abolished as well as another, the words 
employed in the act sufficiently indicate that another than the 
heir in tail may be the first taker according to the course of 
the common law by virtue of the grant. Had the general as- 
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sembly designed that the heir in tail alone should be the first 
taker, why speak of the person to whom the estate would first 
pass by virtue of the devise, gift, grant or conveyance? After 
giving a life estate to the first grantee in tail, how much more 
compendious and appropriate would it have been to have said 
that the heir of such grantee shall have the fee simple or take 
the estate as purchaser? The language used could only have 
been employed on the supposition that, limiting the fee simple 
to the heir in tail alone, there would be cases which would es- 
cape the operation of the statute. 

As we maintain that another than the heir in tail may be the 
first taker of the entailed estate after the death of the first gran- 
tee in tail, the question arises as to the manner in which the 
fee simple is to be disposed of, when, as in the case before us, 
the first grantee in tail has no heir at the creation of the estate 
tail, but the remainderman is in existence to whom the estate is 
to pass in the event that the first grantee of the estate tail dies 
without issue. Is the fee simple in abeyance ; or does it pass 
to the remainderman, subject to be divested by the birth of issue 
of the first grantee of the estate tail? We are of the opinion 
that the fee simple passes to the remainder, subject to be divest- 
ed by the birth of issue of the first grantee of the estate tail. 
Such a construction of the act seems to be necessary in order to 
avoid the mischief that would ensue from a contrary interpreta- 
tion. If the fee simple was judged to be in abeyance, the cir- 
cumstances of this case furnish an instance in which the fee 
simple would be lost or confiscated. Edmund Christy, as re- 
mainderman, dying when the fee was in abeyance, before the 
death of Howard, who was childless, there would be no person 
to whom the fee could pass. His heirs could not take as such, 
as there had been no interest or estate in him. The fee sim- 
ple having never vested in Edmund, there would be nothing in 
him that was transmissible by descent. If his heirs took at all 
it must be as purchasers. There was nothing remaining in the 
grantors of the entail. Their whole estate passed by their deed. 
The fee simple then must have escheated, as there would be 
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no person to take it, the words of the act clearly showing that 
none but he, to whom the estate tail would first pass after 
the death of the first grantee in tail, according to the course 
of the common law, by virtue of the devise, gift, grant or con- 
veyance, can be a taker of the fee simple. The language used 
indicates that it was intended that the fee simple should pass 
presently. It is in harmony with the spirit of the act to make 
the fee simple pass upon the creation of the estate tail. The 
first taker, whoever he may be, will have the immediate power 
of disposal. If he is another than the heir in tail, he may alien, 
subject to the contingency of being divested by the birth of issue 
of the first grantee of the estate tail. 

It was intimated that the estates of Howard and Edmund 
Christy being entails only by implication, the court should 
not, in construing the fourth section of the act regulating con- 
veyances, raise an estate tail in order that it might be destroyed. 
If it was conceded that those estates were such, yet they would 
be comprehended within the words of the act. We are required 
to ascertain whether the estate would by the common law be an 
entail. Whether it be an express estate tail, or one by impli- 
cation, it is equally an entail within the statute. But the an- 
swer to this objection is that the implication cuts down what 
would otherwise be a fee simple, and leaves Howard Christy the 
quantum of interest he would take. by making it an entail. The 
only difference is that he would take his own instead of Ed- 
mund’s lots. 

In construing the deed of William and Martha Christy, we 
have not deemed it our duty to regard their intention. It is 
unquestionably a maxim of our law that all deeds shall be con- 
strued favorably and as near the apparent intention of the par- 
ties as possible consistently with the rules of law. If, how- 
ever, the intention of the parties is contrary to the rules of the 
law, it will then be otherwise ; for it would be highly improper 
and inconvenient to permit private persons to contradict the 
general rules of law. (Cruise Dig. tit. Deed.) The parties 
have created an estate tail against the policy of the law; the 
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statute has declared that such estates shall not exist, and has 
prescribed the disposition which shall be made of them. Now 
in dealing with the subject it is obviously the duty of the courts 
to regard the intent of the legislature and not that of the par- 
ties. The construction given to the act is not designed for the 
circumstances of this particular case only, but for all others 
which may arise. 

The result to which we come, deduced from what has been 
said, is that Howard Christy took an estate for life in his two 
lots, with a right to the fee simple in Edmund’s two lots if he 
died without children ; and that Edmund took an estate for life 
in his two lots, with a right to the fee simple in Howard’s two 
lots if he died without children. As Howard died without 
children, the fee simple which vested in Edmund descended on 
his death to his heirs, and continued in them, of whom Howard 
is one ; and as Edmund died without children, the fee simple of 
his lots which vested in Howard continued in him, and was sub- 
ject to his absolute disposal. So Howard became entitled ab- 
solutely to Edmund’s two lots, and to an heir’s share in his own 
two lots, derived by inheritance from Edmund. We can see 
no reason whatever for treating Edmund’s right to the fee sim- 
ple in Howard’s lots in a manner different from that in which 
Howard’s right to the fee simple in Edmund’s two lots is 
treated. 

We are of the opinion that there is no estoppel of the defen- 
dants. The case, as presented, shows that there was a disagree- 
ment or doubt as to the proper construction of the deed of 1832. 
As the rights of the parties under that deed would be fixed at the 
death of Howard (Edmund being dead) it was agreed that they 
should convey their interest in the four lots to Howard, he pay- 
ing to the plaintiffs the value of any interest in them they 
might convey, to be ascertained at the death of Howard. Tak- 
ing all parts of the bond together, we can not avoid the con- 
clusion that such was the intention and understandiag of the 
parties. If it was supposed by the parties that they had agreed 
with Howard that upon his death, without issue, the heirs of 
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William Christy should have the entire property in the four lots, 
it would never have been written in the condition of the bond: 
‘¢ Now, if the said contingency in the first deed mentioned shall 
happen, whereby the said obligees or their heirs would have 
-been entitled by virtue of said first mentioned deed to said pro- 
perty, or any part thereof, or any interest in the same, had 
not said release been executed, and the said Howard F. Christy, 
&c., shall well and truly pay to the said James T. Sweringen 
and Martha his wife, &c., the value, at the time of happening 
of said contingency, of the portion, part or interest which the 
said Sweringen and wife, their heirs, &., would have been en- 
titled to in said property in said first deed described by virtue 
of said deed, had not the said release been executed, then this 
obligation shall be void,” &c. If the parties had fixed it as 
the agreement that upon the death of Howard, without issue, 
the whole estate should pass to the heirs of William Christy, 
could they not have expressed themselves in language very dif- 
ferent from that employed? The words, to have been consis- 
tent with such an idea, would have been that Howard Christy 
should pay the value of their share or portion in the property 
or the four lots. Had the compromise supposed been made, 
the share or portion of Sweringen and wife in the property 
would have been ascertained ; and the words ‘‘or any part 
thereof, or any interest in the same,” are inconsistent with the 
notion that there had been any adjustment of their interest. 
Had the parties agreed upon an interpretation which, in their 
opinion, might be different from that the deed would receive as 
it came from the hands of the grantors, would they have pro- 
vided that Sweringen and wife should be paid the value of the 
interest which they would have been entitled to in said property 
in said first deed described by virtue of said deed ? If they 
supposed they had altered the construction of the original deed, 
could they not have provided for the payment of the value of the 
interest according to the agreed construction, and not their in- 
terest by virtue of the original deed? The language in the lat- 
ter part of the condition above cited sufficiently indicates that 
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the recital, ‘‘ whereas, upon the happening of certain contin- 
gencies in said deed mentioned and contained, the said proper- 
ty, lots and parcels of ground therein specified would, by the 
terms of said deed, revert and belong to the heirs of the said 
grantors in said deed,”? &c., was not intended to fix the con- 
struction of the deed of 1832, but was only intended as a re- 
cital of its terms, leaving the effect of the whole deed to be 
ascertained at the death of Howard. 

It has been twice decided by this court that an action of 
covenant will not lie on a penal bond with collateral condition. 
(1 Mo. 79 ; Crawford v. Wooodward, 8 Mo. 358.) If cove- 
nant will not lie on the condition, then the parties are limited 
in their recovery to the penalty. In the case of Lowe v. Peers, 
4 Burr. 2225, Lord Mansfield said, ‘‘ there is a difference be- 
tween covenants in general and covenants secured by a penalty 
or forfeiture ; in the latter case the obligee has his election ; 
he may either bring an action of debt for the penalty and recov- 
er, or if he does not choose to go for the penalty he may proceed 
upon the covenant and recover more or less than the penalty.” 
This was in an action of covenant brought on an instrument 
whereby the defendant promised to the plaintiff not to marry 
any other person than herself, and agreed to pay the piaintiff 
£1000 if he married any one else. ‘he case of Martin v. 
Taylor, 1 Wash. C. C. —, in which Washington, J., uses 
language of similar import to that of Lord Mansfield above 
cited, was on a covenant whose performance was secured by a 
penalty similar in every respect to the case in Burrows. The 
instrument between these parties is unlike those in the contro- 
versies above cited. Here there is no covenant. Sedgwick, in 
speaking on this subject, says, ‘* but in the condition of a bond 
to do or refrain from any particular act secured by a given pen- ° 
alty, does any agreement appear absolutely to do the act or to 
respond in indefinite damages? Practically we know that it is 
not so understood. The obligor always considers the penalty as 
limiting the extent of his obligation.” (Sedg. on Dam. 426. ) 
According to the decisions heretofore made by this court, the 
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plaintiffs will be limited in their recovery to the penalty, and 
most sue on the instrument. Judge Ryland concurring, the 
judgment will be reversed, and the cause remanded. 


Tue State, Respondent, v. Pumurs & Ross, Appellants. 


1. Under the revised code of 1855, where two defendants, jointly indicted, 
elect to be tried together, they are not entitled to a panel of more than 
thirty-six jurors. 

2. A., B. and C. were jointly indicted for the murder of one D.—A. as prin- 
cipal in the first degree, B. and C. as aiders and abettors; A. was put upon 
his trial first and was acquitted: held, that as against B. and C. the ques- 
tion of the guilt or innocence of A. was still open; that his acquittal did 
not operate their discharge ; that, though A. was the actual perpetrator of 
the homicide, the record of his acquittal would be inadmissible in evidence 
in favor of B. and C. 

3. The proceedings upon an application for a change of venue in a criminal 
case, and the order of the court granting the same, are inadmissible in evi- 
dence against the accused. 

4, Where evidence introduced is competent as against one of two defendants 
and incompetent as against the other, the party as against whom it is in- 
competent should, on the failure of the court of its own motion to in- 
struct the jury as to its application and effect, move the court so to instruct ; 
if the court refuse to grant such motion, it is error; if no such motion be 
made, there is no error. 

5. The interval between the perpetration of a homicide and the flight of the 
perpetrator may be so short that there can arise no well grounded appre- 
hension of personal violence: in such case evidence of excitement existing 
at the time of the arrest is incompetent, and may be properly ruled out 
when offered to repel any presumption of guilt arising from the fact of the 
flight. 

6. Where the defence, for the purpose of discrediting a witness for the pro- 
secution, causes to be read certain portions of depositions of such witness 
taken before the coroner on the inquest and before the committing magis- 
trate, the prosecution may then read the whole of such depositions. 

7. A., B. and C. were jointly indicted for the murder of D.—A. as principal 

in the first degree, the actual perpetrator—B. and C. as aiders and abet- 

tors. A. was put upon his trial first and acquitted ; upon the trial of B. 

and C. the court, after instructing the jury as to the law of murder in the 

first degree, gave the following instruction: * If the jury believe from the 
evidence that A. wilfully shot and killed the deceased without premedita- 
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tion or without the intention to consummate by his act the death of the de- 
ceased, and that B. and C. were then and there present aiding, abetting 
and assisting A. to do the aforesaid act, without premeditation or malice 
aforethought on their part, then you will find the defendants guilty of mur- 
der in the second degree, and assess their punishment,’? &c. Held, that this 
instruction was misleading and erroneous. 


Appeal from Madison Circuit Court. 


The facts are stated with sufficient fullness in the opinion of 
the court. . 


U. Wright, for appellant. 


I. The venire was not a legal body, being deficient in num- 
ber. (R. C. 1845, p. 878-9, secs. 34 and 85 of art. 6 of act 
regulating the practice and proceedings in criminal cases.) By 
the common law each defendant on a joint trial is entitled to 
the full number of his challenges.. (2 Hale P. C. 268-8; 2 
Hawk. P. C. ch. 41, § 9; Co. Litt. 156; United States v. 
Marchant, 12 Wheat. 580; Concklin’s treatise, 654; 1 Chitt, 
C. L. 536; 6 Ohio, 87.) Our statute gives this right. 

II. The acquittal of Sullivan Phillips, the principal in law 
and fact, operated in law a discharge of the defendants from 
the indictment; and the court ought to have discharged them on 
the motion. It is granted that the acquittal of one charged as 
principal does not necessarily discharge those charged as aid- 
ers and abettors. It may be that though charged as principal 
he was acquitted because he did not do the deed, and in fact had 
no knowledge of the transaction. It is granted also that one 
charged as principal may be found guilty as aiding and abetting, 
and vice versa. There would not be a variance in such case. 
But there can be no ader and abettor without a guilty prin- 
cipal. The acquittal of Sullivan Phillips, who killed Robert G. 
Watson, made it impossible that either of the defendants could 
criminally aid and abet in that act. No man can be charged 
criminally with aiding and abetting any act in itself lawful. 
(See Hunt v. Simonds, 19 Mo. 583; R. C. 1845, p. 397, 
secs. 17 & 18.) Though the aider and abettor—or accessory 
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at the fact—is called a principal in the second degree, and 
though his offence is punished as is that of the principal in the 
first degree, yet his guilt is dependent crime as essentially as 
that of the accessory before or after the fact. Without a guilty 
principal there can be no guilty accessory at the fact. The 
aider and abettor becomes a principal by making the act of the 
principal his own act. The analogy is perfect between the de- 
rivative guilt of accessories before and after the fact, and the 
dependent guilt of the aider and abettor. As the acquittal of 
the principal discharges accessories both before and after the 
fact because the guilt of each hangs on the guilt of the princi- 
pal, so the acquittal of the principal in the first degree, (I mean 
the acquittal of the principal in fact—the real party who did 
the deed—not he who is merely charged as such, ) for the same 
reason operates a discharge of the principal in the second de- 
gree. (See 1 Chitt. C. L. 256; 1 Hale P. C. 438-9; Fos- 
' ter, 349; Archb. C. P. 4; 2 Waterman’s Archb. 249; 2 Hale, 
223 ; 1 Leach, 860; 1 Wood. & Min. 231; 8 Carr. & Payne, 
616: Wallis’ case, 3 Salk. 884; Rex v. Taylor & Shaw, 1 
Leach, 398; Benson v. Offley & Lippon, 2 Show. 510; 3 
Mod. 121; 3 Salk. 38; Rex v. Towle, Badder & Slater, Russ. 
& Ry. 314; 3 Price, 145; 1 Price Exch. 329.) 

III. If any technical principle was in the way of the discharge 
on motion, the result was clearly attainable in the other mode 
adopted. The offer to introduce the record and proceedings of 
the trial and acquittal of the principal, Sullivan Phillips, had 
upon the the indictment in this cause, with additional and ex- 
planatory facts, was improperly rejected. In this country and 
in England the record of the conviction of the principal is legal 
evidence on the trial of the accessory before and after the fact. 
Foster C. L. 365; 2 Starkie Ev. 7; United States v. Wood, 
3 Wheeler’s cases, 325; Smith’s case, 1 Leach, 288; Rose. 
C. E. 174; 10 Pick. 477; 2 Bailey, 66; 2 Stalk. Co. 237.) 
So it is competent for the prosecution on a trial of a principal 
in the second degree to introduce the record of the conviction 
of the principal in the first degree. (Wharton on Hom. 162 ; 
81— VoL. XXIV. 
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Wharton’s C. L. 119; 7 Georgia, 2; Wallis’ case, 3 Salk. 
334.) So long as the doctrine is maintained by this court that 
parties jointly indicted, though tried separately, are not evi- 
dence for or against each other, it is manifest that the convic- 
tion or acquittal of the principal can not be wholly res inter 
alios acta. It is only because they are parties to the record 
that the incompetency arises. The record of conviction is held 
not to be conclusive of the guilt of the principal. The reason 
is that the accessory is a party to the record, and by his rela- 
tion must stand or fall with his principal ; yet he has not had 
control of the trial of his principal—for that purpose he has 
had no day in court. He may traverse the finding, but the 
onus is upon him. The record of acguztial of the principal 
must however on every ground of authority be conclusive against 
the State. 

IV. It was error to permit the State to read to the jury the 
application for a change of venue from New Madrid county, 
and the affidavits of defendants in support of it. 

V. The court erred in permitting Edmund Shelton to detail, 
as against Ross, what passed between himself and Presley Phil- 
lips touching the discharge of the witness as overseer of Phil- 
lips, and the reasons therefor, a month or more before the hom- 
icide and in the absence of Ross; also what passed between 
witness and said Presley on the Monday before the homicide, 
neither Ross nor Sullivan Phillips being present. 

VI. The court rejected proper evidence offered to rebut any 
presumption of guilt arising from the flight. A man may fly 
from anticipated violence, and he may show the subsequent 
excitement to justify the anticipation. 

VIL. It was manifest error to permit the State to read in re- 
buttal the whole of the evidence of Shultz taken before the coro- 
ner and magistrate. The extent of the right was to read such 
portions of each document, and only such as explained, modified, 
or qualified that portion of the witness’ evidence which had been 
read by the defence, if such there were. 

- NILI. The instructions contained error. By the instruction 
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touching murder in the second degree, murder is declared pos- 
sible without malice aforethought. 

H. A. Clover, (circuit attorney,) and J. W. Noell, for the 
State, cited Wharton on Hom. 160; State v. Fley, 2 Brevard, 
338 ; The State v. Posey, 4 Strob. 127; Rex v. Taylor, 1 
Leach, 898 ; Benson v. Offley, 2 Show. 570; 3 Mod. 121; 
Rex v. Wallis, Salk. 334; 3 Price, 145; 2 Marsh. 465; 
Archb. C. P. 6; 1 East. P. C. 351; 1 Hale, 487, 615; 
Plowd. 100 a. ; Rex v. Home, 1 Leach, 473: State v. Mair, 
1 Coxe, 453; Foster, 551; Rex v. Borthwick, Dougl. 207 ; 
Rasinck’s case, 2 Virg. Ca. 356 ; Huffman v. Commonwealth, 
9 Rand. 685: Rex v. Royce, 4 Burr, 207; 3 T. R. 105 ; Coal- 
heavers’ case, 1 Leach, 76; Regina v. Tyler & Price, 8 Carr. 
& Pay. 616. 


Scott, Judge, delivered the opinion of the court. 


The first point made in this case is, that the venire was not a 
legal body, being deficient in number. The indictment was for 
murder, and was preferred on the 15th day of January, 1856. 
The defendants elected to be tried separately ; and, under the 
supposition that such would be the case, a venire for thirty-six 
jurors was issued and returned. Afterwards the defendants. 
elected to be tried jointly, and the panel previously returned in 
the cause was offered to be used, when the defendants objected, 
claiming that they were entitled to a panel of fifty-six jurors. 
This claim was disallowed by the court and the defendants ex- 
cepted. The counsel for the accused relied on the provisions of 
the code of 1845, in support of their exception. -In this we are 
of opinion that they are in error. As has been stated, the in- 
dictment was found in January, 1856, and the trial took place 
at the September term following. In the interval the code of 
1855 took effect, viz., on the Ist May, 1856. The 16th sec- 
tion of the act entitled ‘* An act concerning the revised stat- 
utes,”? approved December 6th, 1855, provides that ‘‘ no action, 
plea, prosecution, civil or criminal, pending at the time any 











































480 ST. LOUIS. 


State v. Phillips & Ross. 








statutory provision shall be repealed, shall be affected by such 
repeal, but the same shall proceed, in all respects, as if such 
statutory provisions had not been repealed, except that all such 
proceedings had after the taking effect of the revised statutes 
shall be conducted according to the provisions of such statute, 
and shall be in all respects subject to the provisions thereof, so 
far as they are applicable.”” Now the fifth section of the sixth 
article of the act entitled ‘* An act to regulate proceedings in 
criminal cases,” approved December 8th, 1855, provides that 
‘¢ when several defendants are tried together, they shall join in 
their challenges.”? The defendants then having elected to be 
tried jointly, a panel of thirty-six jurors was all to which they 
were entitled. 

The second point made by the accused is that the acquittal of 
Sullivan Phillips, the principal in the first degree, operated in 
law the discharge of the defendants from the indictment, and 
the court ought to have discharged them on motion. In order 
‘fully to comprehend this point, it may be necessary to premise 
that Sullivan Phillips, Presley Phillips and John L. Ross were 
jointly indicted for the murder of Robert G. Watson. Sullivan 
Phillips was charged as principal in the first degree, or as the 
actual perpetrator of the deed, and Presley Phillips and John L. 
Ross were charged as being present aiding and abetting in the 
commission of the crime. Sullivan Phillips was put upon his 
trial and acquitted. It appeared from the evidence on the trial 
that he actually fired the gun by whose shot Watson was killed. 
Afterwards Presley Phillips and J. L. Ross, who were charged 
as aiders and abettors, were put upon their trial, and, produ- 
‘cing the record of the acquittal of Sullivan Phillips, they claim- 
ed their discharge. This motion was overruled, and the action 
of the court thereon is now to be reviewed. The question was 
raised in two ways on the trial below, once by a motion for a 
‘discharge before any evidence was heard in the cause, and af- 
terwards by an offer of the record of the acquittal of Sullivan 
Phillips as evidence in chief, accompanied with explanatory 
facts. The same principle is involved in both the forms adopt- 
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ed, and it will not be necessary to advert to any difference caused 
by the mode of presenting the question. In Chitty’s Criminal 
Law, 256, it is said ‘‘ a man may be principal in one of two de- 
grees. A principal in the first degree is he that is the actor or 
actual perpetrator of the crime, and in the second degree, he 
who is present aiding and abetting the fact to be committed. 
Principals in the second degree were formerly denominated and 
regarded as accessories at the fact. And it seems that he who 
actually committed the crime was alone guilty as principal, and 
those who were present aiding and assisting were but in the 
nature of accessories, and could not be put upon their trial 
until the principal was first convicted. This distinction has 
however been long since exploded, and now the stroke is con- 
structively given by al who consent and who are present at its 
infliction; and they may be put upon their trial though the 
actual slayer is neither outlawed nor found guilty. In order, 
however, to make the aiders and abettors thus highly culpable, 
they must be present, aiding and assisting to the felony with 
a felonious intent. In an indictment for murder, if several be 
charged as principals, one as principal perpetrator, and the 
others as aiding and abetting, it is not material which of them 
be charged as principal in the first degree as having given the 
mortal blow; for the mortal injury given by any one of those 
present is in contemplation of law the injury of each and every 
one of them. If the actual perpetrator of a murder should es- 
cape by flight, or die, those present abetting the commission of 
the crime may be indicted as principals ; and though the in- 
dictment should state the mortal injury was committed by him 
who is absent or dead, yet if it be substantially alleged that 
those who were indicted were present at the perpetration of the 
crime and did kill and murder the deceased by the mortal inju- 
ry so done by the actual perpetrator, it shall be sufficient.” 
These are well established principles of the criminal law, and it 
would seem to follow as a corollary from them, that there is 
no distinction between a principal in the first degree and a prin- 
cipal in the second degree. They are both equally guilty of 
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the same offence if they are guilty at all. There is no acces- 
sorial or defendant guilt between them. They stand and are to 
be regarded as though both were indicted as principals in the 
first degree. What advantage then can a principal in the sec- 
ond degree derive from the acquittal of a principal in the first 
degree? If two are jointly indicted for a felony, and they elect 
to be tried separately, if he that is first tried should be acquit- 
ted, what benefit can the other derive from the verdict and judg- 
ment? ‘This is an analagous case. The error of the proposi- 
tion of the defendants’ counsel that the acquittal of Sullivan 
Phillips, the principal in law and fact, operated in law the dis- 
charge of the defendants, consists in the assumption of the fact 
of the acquittal of S. Phillips, or, perhaps it would be more per- 
spicuous to say, in the appropriation of the fact of his acquittal 
to their benefit. If Sullivan Phillips did kill Watson, and if 
the killing was lawful or excusable, it is clear that those who 
assisted him are guilty of no crime. But in such case the 
abettor, on his own trial, must establish the innocence of the 
actual perpetrator of the deed by other evidence than a verdict 
of his acquittal. The acquittal of him who actually did the 
deed, as between him and the State, is final and conclusive. But 
by what right do the abettors appropriate to themselves the ben- 
enfit of that acquittal as evidence in their behalf? As to them 
it is res inter alios acta. Had the actual perpetrator been 
convicted, the abettors would not have been affected by it; nor 
can they derive any advantage from his acquittal. On the trial 
of the defendants, the sole inquiry is not whether they assisted 
S. Phillips, but whether, in the intendment of law, they are 
guilty of the murder of Watson; and the jury who tries them 
weighs the conduct of S. Phillips as an actor in the scene, and 
though he may have been acquitted, yet his acquittal enures 
solely to his own benefit, and will not affect the question of the 
guilt or innocence of those then on trial, which will be deter- 
mined uninfluenced by the verdict rendered for or against any 
other party to the indictment. The office of that verdict is 
fully discharged as long as it protects Sullivan Phillips from a 
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subsequent trial, and can impart no aid to others joined in the 
same indictment, who must undergo their trial and show their 
innocence without any assistance derived from a verdict to 
which they were not parties. The authorities cited do not sup- 
port the proposition that it is competent for the prosecution on 
the trial of a principal in the second degree to introduce the 
record of the conviction of the principal in the first degree. 
The case mostly relied on for this is that of Studsill v. The 
State, 7 Georgia, 2. The law of this case is by the same court 
expressly denied in the case of Armstead v. The State, 18 
Georgia, 707. The only authority Wharton, in his work on 
criminal law, cites in support of this doctrine, is that of Stud- 
sill—the authority of which we have seen was subsequently 
denied. The case of Wallis, 1 Salk. 334, shows that if the 
record of acquittal was in evidence (and how it was does not 
appeer) it availed nothing. For Lord Holt ruled that though 
the indictment be against the prisoner for aiding A., who was 
acquitted, yet the indictment and trial of this prisoner is well 
enough, for who actually did the murder is not material ; the 
matter is that the murder was committed, and the other is but a 
circumstance, and all are principals in this case; therefore if 
the murder be proved it is well enough. 

We do not consider that the case of Regina v. Tyler, 8 Car. 
& Payne, 616, is at variance with the rules of law as above sta- 
ted. It only decides that where a person of unsound mind is 
the actual perpetrator of the homicide, others can not be charg- 
ed as aiders and abettors. In that case there were two counts 
in the indictment. In one of them the prisoner was charged as 
principal in the first degree; in the other as principal in the 
second degree ; and the actual perpetrator of the crime being a 
madman, and the prisoner being apprised of his ill-intentions, 
the jury was directed to find him guilty under the count in which 
he was charged as principal in the first degree. 

We see no warrant in the law for reading, against the protest 
of the accused, the proceedings on the application for the 
change of venue and the order thereupon. Whether there was 
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a change of venue or not, or whether it was properly awarded 
or not, was a question with which the jury had nothing to do; 
and it is surprising that, against the objection of the accused, 
the attcrney for the State should have done such a thing. 
What motive could there be to such an act but the hope of re- 
producing that very state of things from which the law in its 
mercy had rescued the defendants? It was making the law 
guilty of the absurdity of awarding a change of venue, and at 
the same time depriving the party of the advantage expected 
from it—a fair and impartial trial. 

The next point made in the cause is, that the court erred in 
permitting Edmund Shelton to detail (as against Ross) what 
passed between himself and Presley Phillips touching the dis- 
charge of the witness as overseer of Phillips; also in suffering 
to go to the jury, as evidence against Ross, the conversation 
testified to by the same witness between himself and Presley 
Phillips on the Monday preceding the fatal occurrence. It is 
usual for courts, when evidence proper in itself is given, but 
which is incompetent against one party or for certain purposes, 
to explain at the time to the jury the proper application and 
effect of the evidence received. If the court fail to do this vo- 
luntarily, the party should move a cirection to the jury as to its 
application and effect, and on the refusal of the court to give 
such direction, should except. But if he fail to do this, as the. 
evidence was competent for some purposes or against some of 
the parties, it is obvious that no assignment of error can be 
based upon its admission. In such eases, as the evidence is 
strictly admissible, this court has not relieved a party against 
whom it may have been prejudicial when he has failed to ask a 
direction as to its application and effect. This has been the 
constant practice. 

Further complaint is made that the court rejected proper evi- 
dence offered by the defendants, to rebut any presumption of 
guilt arising from their flight. Upcn an examination of the 
record, we are not prepared to say that there was any error in 
the court below in rejecting evidence in relation to the flight of 
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the defendants. It appears that they fled before there was any 
demonstration of excitement against them. If their flight had 
been occasioned by a fear of popular excitement already exist- 
ing, they might have shown the existence of such excitement as 
a reason for their evasion ; the continuance of that excitement 
after their arrest might also have been shown as an evidence of 
its strength. But if the defendants fled before there was any 
demonstration of public excitement against them, it can not be 
said that their flight was caused by a state of things which did 
not exist until it had already taken place. No doubt a man 
may fly from anticipated violence, and he may show the subse- 
quent excitement to justify the anticipation. But the interval 
between the doing of the deed and the flight may be so short 
that there can not arise a well grounded apprehension of per- 
sonal violence, especially as the defence assumes that the act 
was done suddenly and without premeditation. Unless the con- 
science itself gave the alarm under such circumstances, it 
would be difficult to account for the flight. If it was induced 
by the advice of others, it may be shown. 

Another alleged error of which complaint is made is, that the 
court permitted the State to read in rebuttal the whole of the 
evidence of the witness Shultz taken before the coroner and 
magistrate. Shultz, it appears, was examined as a witness for 
the State. The defendants afterwards, for the purpose of dis- 
crediting the witness, read portions of his depositions taken be- 
fore the magistrate and coroner. The State then read the 
whole of these depositions. We see no error in this course. As 
the defendants read parts of the depositions with a view to contra- 
dict the witness, the prosecution was entitled to read the whole 
of them, in order to show his consistency. (Harrison v. Row- 
an, 8 Wash. C. C. 580; Temperly v. Scott, 5 Car. & Payne, 
341; Cow. & Hill’s notes, 934-5. ) 

It is next objected that erroneous instructions were given to 
the jury. After instructing as to what constitutes murder in 
the first degree, the jury were told that ‘‘ if they believe from 
the evidence that Sullivan Phillips wilfully shot and kiled the 
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deceased without premeditation, or without the intention to con- 
summate by his act the death of the deceased, and that Presley 
Phillips and John L. Ross were then and there present aiding, 
abetting, and assisting Sullivan to do the aforesaid act, without 
premeditation or malice aforethought on their part, then you 
will find the defendants guilty of murder in the second degree.” 

Our act of assembly provides that ‘‘ every murder which 
shall be committed by means of poison, or by lying in wait, or 
by any other kind of wilful, deliberate and premeditated killing, 
or which shall be committed in the perpetration or attempt to 
perpetrate any arson, rape, robbery, burglary, or other felony, 
shall be deemed murder in the first degree ; and that all other 
kinds of murder at common law, not herein declared to be man- 
slaughter or justifiable or excusable homicide, shall be deemed 
murder in the second degree.”” It has been a matter of some 
difficulty to ascertain the object and design of this provision. It 
is plain that it was intended to affect some change in the law in 
regard to the crime of murder as it stood at common law. By 
that law wilful and intentional murders and constructive mur- 
ders, or murders where the law implied malice and there was 
no intent to kill, were of the same grade. These offences, how- 
ever different in enormity, were subject to the same punishment. 
He who shot at a fowl with a felonious intent, and thereby ac- 
cidentally killed a man, was punished in the same manner as he 
who took away his neighbor’s life by poison or by lying in wait. 
No doubt it was the intention to make all murders, where ma- 
lice was only implied, and where there was no intention to effect 
death, murders in the second degree, which were subjected to a 
milder punishment than murder in the first degree ; and it is no 
argument against this conclusion, that the same statute has 
made some constructive murders manslaughter in some one of 
its degrees ; for, notwithstanding these provisions, cases may 
arise which would not be covered by them. The question is, 
have the provisions respecting murder in the first and second de- 
grees gone further and made any murder, which by the common 
law was wilful or intentional, only murder in the second degree, 
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unless deliberation or premeditation be shown to have existed ? 
It is well known that our statute on the subject of murder in the 
first and second degrees is a transcript of that prevailing in the 
state of Pennsylvania. As the interpretation which that stat- 
ute had received was well understood at the time of its adoption 
into our code, we may reasonably suppose that it was to be re- 
ceived as it had been interpreted in the state from which it was 
borrowed. There it is well settled, under their statute, that to 
constitute murder in the first degree the unlawful killing must 
be accompanied with an intent to take life. That this is the 
distinguishing feature between murder in the first degree and 
murder in the second degree—murder as it exists since the stat- 
ute, and at common law ; that when it appears that the killing 
was done with an intent to take life, and there is no circum- 
stance of justification, excuse or extenuation recognized by law, 
the crime is murder in the first degree ; that the intention is the 
essence of the crime, and that killing a person with circumstan- 
ces that evidence a depravity of heart is murder in the first de- 
gree; that the intention is still the essence of the crime, and its 
guilt since the law, as well as before, consists in taking away 
the life of a human being with circumstances which show a cool 
depravity of heart, or a mind fully conscious of its views and 
designs. Whenever this is the case—whenever it appears from 
the whole evidence that the crime was at the moment delibe- 
rately or intentionally executed, the killing is murder in the 
first degree. It is sufficient to constitute this crime if the cir- 
cumstances show the existence of a wicked and depraved disposi- 
tion of mind, or, as it is expressed in the law, if wilfulness and 
deliberation are proved, though they arose and were generated 
at the period of the transaction. Though the act of assembly 
which defines the crime of murder in the first degree makes use 
of strong language, yet the act has received a construction con- 
temporaneous with and as fixed as the act itself. (Common- 
wealth v. Green, 1 Ash. 299; Commonwealth v. Dougherty, 
tried in 1807, 2 Vir. Cas. 86, 87.) In Smith’s trial, p. 89, 
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90, the court says: ‘‘Under murder in the second degree, 
mentioned in our act of assembly, may be included those cases 
of constructive murder which are often stated in the English 
law books, and which in that country are followed by capital 
punishment. A man shooting at a tame fowl with intent to 
steal it, kills a person: that in England is murder, punishable 
with death ; but in Pennsylvania would be murder in the second 
degree. An officer of justice or a private man is killed in en- 
deavoring to part two persons whom he sees fighting: this in 
England is murder ; but in Pennsylavania it would be murder 
in the second degree. A person throws a large stone or a piece 
of timber from a house into the street, where he knows many 
people are passing and repassing, and kills another: this in 
England is murder; but in Pennsylvania it would be murder 
only in the second degree. So a man in England riding in a 
road a dangerous horse, apt to strike, happens to kill a per- 
son: in that country it is murder; but in Pennsylvania it is 
murder in the second degree.”? There is in the state of Virgi- 
nia a statute similar to our own, defining murder in the first and 
second degrees. In the case of Whiteford v. The Common- 
wealth, 6 Rand. 724, the court, on this subject, says: ‘* There 
are many instances in which the act would not be considered so 
wilful, deliberate and premeditated as to make it murder in the 
first degree, yet it would be murder at common law, and by 
the statute would therefore be considered as murder in the se- 
cond degree. If a workman throws a stone or piece of wood 
from a house in a populous city into the street, where he knows 
people are passing and gives them no warning, and kills a man, 
it is murder; yet, if it is from criminal carelessness, instead 
of a wilful design to kill or to do great bodily harm, it is mur- 
der in the second degree. So if a person shoots at a fowl, with 
the intent to steal it, and kills a person, he is guilty of murder ; 
but it wants the ingredient of a wilful killing, and therefore is 
only in the second degrce.’? To the same effect is the opinion 
of Judge McGirk, in the case of Bower v. The State, 5 Mo. 
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380. ‘* There are,” says the judge, ‘‘ several murders at com- 
mon law, which do not come under the general description of 
the first degree. The first case is where the unnatural mother 
exposed a child in an orchard, which was in consequence de- 
stroyed by a kite. The next is, where the overseers of the poor 
neglected and refused to furnish food for a beggar and he died. 
The third is where a son wantonly exposed his sick father to 
the weather, so that he died. At common law all these cases 
would be murder. In these cases there is no supposition that 
there was an intent to kill, yet because the consequence was 
death, the offenders were holden to be guilty of murder. These 
cases therefore, and the like, are in my opinion those which 
constitute murder in the second degree.” 

We therefore come to the conclusion that our statute concern- 
ing murder in the first and second degrees will receive the con- 
struction which accompanied it when it was adopted into our 
code; that under it the distinction between murder in the first 
and second degree consists in the intention ; that where a homi- 
cide is shown to have been committed, and there was an intent 
to do the act, and there is no circumstance of excuse, justifica- 
tion or extenuation recognized by law, it is murder in the first 
degree; that the quality of every homicide since the statute is 
to be determined by the rules of the common law, except so far as 
they are altered by the provisions concerning excusable or jus- 
tifiable homicide and manslaughter, and the provision concern- 
ing murder in the second degree, which we have seen extends 
to those constructive murders known to the common law, where 
there was no intention to kill, and where the malice was 
implied. 

It follows then that this was no case for an instruction as 
to the law of murder in the second degree ; for there can be no 
doubt, unless we stultify ourselves and refuse to permit our judg- 
ments to be influenced by considerations which govern all the 
rest of mankind, that Sullivan Phillips intended to kill Watson. 
Nor was this one of those accidental homicides which we have 
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seen was designed to be reached by the provision in relation to 
murder in the second degree. We can not conceive the ground 
on which the court put it to the jury as a matter of doubt that 
the death of Watson was intended by Sullivan Phillips. It is 
true the jury alone could determine the fact of intention, and 
it is not a matter of law that such was his intent. But in 
matters of this kind, the court should not by its instructions in- 
vite a doubt when nothing is so unreasonable as to suppose that 
any can exist. 

As the case was not one for an instruction on the law con- 
cerning murder in the second degree, and as the defendants 
were tried for murder in the first degree, it may be thought 
that the defendants were not prejudiced by such instruction. 
This idea can not be sustained. We can not say whether the 
defendants should have been found guilty of murder as charged 
or not. The jury was improperly led away from that issue by 
an instruction which induced their conviction of the crime of 
murder in the second degree. They complain of that convic- 
tion, and have a right to have the judgment reversed if it has 
been obtained by undue means, But the instruction is errone- 
ous in itself, even had the case been one for an instruction on 
the law of murder in the second degree. The jury were told 
that the defendants might be guilty of murder in the second 
degree without malice aforethought. Malice aforethought may 
be malice express or implied. So to say there may be murder 
without malice aforethought, is to say there may be murder 
without malice. Now there can be no murder in any degree 
without malice aforethought, express or implied. The instruc- 
tion is in its terms inconsistent with itself. It directs the jury 
that if Sullivan Phillips w2/fudly shot and killed the deceased 
without the intention to consummate by his act the death of 
the deceased, &c. Now this is the same as saying, if the jury 
believe that S. Phillips on purpose killed Watson accidentally ; 
for wilful means intentional, on purpose. Moreover, if the 
killing was unintentional on the part of Sullivan Phillips, it is 
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not easy to see how there could be aiders and abettors to it. 
Under the instruction as given, there was no escape from the 
verdict that was rendered, and as that instruction was errone- 
ous, the defendants were entitled to a new trial. 

Judge Ryland concurring, the judgment will be reversed and 
the cause remanded. Judge Leonard absent.* 





* A motion for a rehearing was filed in this case by H. A. Clover, of coun- 
sel for the State, on behalf of the State. A rehearing was requested upon the 
ground that, as the defendants could not be tried again for murder in the first 
degree, (they having been on the former trial found guilty of murder in the 
second degree, and by implication acquitted of murder in the first degree,) 
and as this court rules that “‘ this was no case for an instruction as to the law 
of murder in the second degree,’? there could be no propriety in remanding 
the cause for further proceedings, inasmuch as there was no offence for 
which, under the opinion of the court, the defendants could be put upon their 
trial, it clearly not being a case for an instruction upon the law of manslaugh- 
ter in any of its degrees. The court was requested to review that portion of 
its written decision which is as follows: “It follows then that this was no 
case for an instruction as to the law of murder in the second degree ; for 
there can be no doubt, unless we stultify ourselves and refuse to permit our 
judgments to be influenced by considerations which govern all the rest of 
mankind, that Sullivan Phillips intended to kill Watson. Nor was this one 
of those accidental homicides which we have seen was designed to be reached 
by the provision in relation to murder in the second degree. We can not con- 
ceive the ground on which the court put it to the jury as a matter of doubt 
that the death of Watson was intended by Sullivan Phillips. It is true the 
jury alone could determine the fact of intention, and it is not a matter of law 
that such was his intent. But in matters of this kind, the court should not by 
its instructions invite a doubt when nothing is so unreasonable as to suppose 
that any can exist.””> The O’Blenis caze was referred to as a case in which a 
conviction of murder in the second degree was had under instructions as to 
the law of murder in that degree, although a deliberate and intentional killing 
was more clearly proven in that case than in this. The motion was overruled. 
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Herron, Respondent, v. Hornsack, Appellant. 


1. Where in an action for entering plaintiff's land and cutting down and car- 
rying away his trees, a verdict is rendered in favor of the plaintiff in the 
following form: “ We the jury find for the plaintiff forty-three dollars and 
thirty-three cents :”? held, that it is error to render judgment, under section 
first of the act concerning certain trespass, (R. C. 1845, p. 1068,) for treble 
the sum so found in favor of plaintiff. 


Appeal from Ralls Circuit Court. 


Lamb & Lakenan, for appellant. 
RyLanD, Judge, delivered the opinion of the court. 


The question in this case involves the propriety of the judg- 
ment of the Circuit Court for treble the damages found for the 
plaintiff by the verdict of the jury. The action was for tres- 
pass committed by entering on the lands of the plaintiff, cut- 
ting down trees, splitting them into rails and boards, taking and 
carrying away the rails and boards; also for splitting trees, 
which had been cut down by other persons, into rails, and car- 
rying away the rails. The defendant answered, admitting that 
he had cut down some seven or eight trees and carried them 
away; but denied cutting any more. There was a trial by jury. 
None of the evidence is preserved, and none of the instruc- 
tions saved. The jury returned the following verdict: ‘* We 
the jury find for the plaintiff forty-three dollars and thirty- 
three cents.”” The plaintiff’s counsel thereupon filed his mo- 
tion for treble tue damages found by the jury ; the court sus- 
tained this motion; gave judgment for treble damages, and to 
this action of the court the defendant excepted, filed his bill of 
exceptions, and brings the case here by appeal. 

This case comes fully within the decisions of this court here- 
tofore made in the case of Ewing et al. v. Leaton et al., in 17 
Mo. 465, and the case of Labeaume v. Woolfolk, 18 Mo. 514; 
and to the opinions in these cases we refer as deciding this. 
The verdict ought to have been for the value of the property in- 
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jured, and then judgment for treble that value. In a petition 
like the present a general verdict without specifying the value 
of the injured property will not warrant the court below in giv- 
ing judgment for treble the damages found. The judgment in 
this case must be reversed and the judgment entered here for 
the amount of the verdict only, viz., $44 83. The appellant 
to recover his costs in this court. Judge Scott concurring ; 
Judge Leonard absent. 


Dunn, Appellant, v. NortH Missourt RatLroap eé¢ al., Re- 
spondent. 


1. Where work and labor are performed upon, or materials furnished for, the 
construction of bridges and culverts upon the line of a public railroad au- 
thorized by an act of the state legislature, no lien upon said bridges and 
culverts is conferred upon the material man or laborer by the act of Feb- 
ruary 24th, 1843, (Sess. Acts, 1843, p. 83,) “for the better security of 
mechanics and others erecting buildings, or furnishing materials for the 
same, in the city and cuunty of St. Louis.’? 


Appeal from St. Louis Land Court. 


This was an action by scire factas to enforce a lien alleged 
by plaintiff to exist upon certain culverts belonging to the North 
Missouri Railroad Company, for the construction of which plain- 
tiff had furnished materials, and upon which he had performed 
work and labor. The defendants demurred to the writ on the 
ground that there was ‘‘ no law authorizing a lien on the cul- 
verts of a railroad.””? The demurrer was sustained. 

Bland & Colman, for appellant, cited Sess. Acts, 1843, p. 
83; 5 Rawle, 318; Sess. Acts, 1857, p. 668. 

McClellan § Hillyer, for respondents. 


Scott, Judge, delivered the opinion of the court. 


The question in this case does not turn ou the signification 
of the words, ‘* buildings or other improvements” in the first 
section of the act of February 24th, 1848, for the security of 
32—VOL. XXIV. 
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mechanics and others erecting buildings or furnishing materials 
in St. Louis county. It might be conceded that those words 
are sufficiently comprehensive to include bridges and culverts, 
and still the question would recur, whether a material man or 
laborer, under the above mentioned act, has a lien for mate- 
rials furnished or services rendered in the construction of a pub- 
lic railway authorized by an act of the general assembly. 
Although railroad companies, in some respects, resemble pri- 
vate corporations, yet, as they are organized for the public ben- 
efit, the state takes a deep interest in them, and regards them 
as matters of public concern. They are looked upon by the 
laws as corporations endowed with capacities for the promotion 
of the public good and for the diffusion of advantages to the 
state as a body politic. Our constitution requires tnat internal 
improvements shall forever be encouraged by the government of 
the state, and it is her right and duty to advance the commerce 
and promote the welfare of the people by making or causing 
them to be made. The establishment of the North Missouri 
Railroad is regarded as a public work, established by public 
authority, intended for the public use and benefit, the use of 
which is secured to the whole community ; and an injury to'it 
is a public injury ; and the public benefit is the ultimate end 
and purpose of all the powers and privileges conferred by its 
charter. The only principle on which the legislature could have 
authorized the taking of private property for its construction, 
without the owner’s consent, is that it was for the public use. 
After the immense responsibility the state has assumed in build- 
ing this and other railroads for the public use and convenience, 
it would be unreasonable to suppose a power remained in any 
individual to deprive the public of the benefit contemplated by 
them. A lien, with a power of enforcing it by execution, would 
enable the lienholder to subject the portion of the road affected 
by it to execution, and the execution, to be effectual, must con- 
fer a title to a purchaser under it. A power to affect by liens 
to be enforced by executions on public buildings might put it 
out of the power of the state to possess any public edifices. 




















MARCH TERM, 1857. 





Dunn v. North Missouri Railroad. 





Would a mechanic or laborer under the lien law have a right to 
a lien for materials or services furnished in building a capitol for 
the state? Shal! buildings intended for the public benefit be 
taken from the public so soon as they are completed, or their 
completion be prevented by a sale of them, and the state be 
forever deprived of buildings for the accommodation of her 
agents ? 

It is said that it is better to suffer a mischief which is peculiar 
to one than an inconvenience which may prejudice many. But 
this is no mischief to the plaintiff. He would subject the public 
to this great inconvenience, not because the public is in debt to 
him, not because he has not the same remedy for his debt that 
every other member of the community has, but that he may en- 
joy a privilege conferred on no other class in society. In some 
of the states, where there was no express exemption from tax- 
ation either in the charter of the company or the general law of 
the states, railways and works of a public character have been 
exempted from taxation upon principles of public policy. (1 
Amer. Rail. Cas. 354.) In thus following out the consequen- 
ces of the claim set up by the plaintiffs, we do not wish to be 
understood as expressing any opinion on the question, whether, 
independently of a statute authority, a railroad built under the 
authority of the state for public use can be sold under execu- 
tion. 

The subject of securing to laborers payment for work done 
on railroads has not escaped the attention of the legislature. 
The act of 24th February, 1853, entitled ‘‘ An act to author- 
ize the formation of Railroad Associations, and to regulate the 
same,” by its 12th section makes provision for the security of 
laborers performing service on railroads. Had the idea been 
entertained that the law of the 24th February, 1543, respecting 
mechanics’ liens in St. Louis county, was applicable to rail- 
roads, the necessity of the provision above referred to would: 
not be so apparent. The other judges concurring, the judg-. 
ment will be affirmed. 
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CorrMaN et al., Respondents, v. Huck, Appellant. 


1. Coffman v. Huck, 19 Mo. 435, affirmed. 
Appeal from Ste. Genevieve Circuit Court. 


The court found the facts as follows: ‘*‘ That Huck, the de- 
fendant, occupied the mill and used and enjoyed it for seven 
years and four months ; that the reasonable rents and profits of 
the mill for that time, at the rate of $450 a year, amounts to 
$3300 ; that Huck has expended for repairs of mill the sum of 
$1090, and in the erection of a dwelling-house near the same 
tthe further sum of $1000—making in the aggregate $2090, and 
which, deducted from the rents, leaves a balance due plaintiffs 
of $1210, for which judgment is rendered.” 

-NMoell, for appellant. 

i. The court erred in the mode adopted to ascertain the 
‘amount for which defendant was liable to plaintiffs. He was 
not in possession as a tenant or renter, and was therefore not 
bound ‘to -:pay even a reasonable rent. The plaintiffs’ right is 
an equitable one and extends only to the receiving back from 
Huck what he himself had made by his occupation of the pro- 
perty. If Huck actually made nothing, then he was bound for 
nothing. If the mill had been idle during the whole time, the 
plaintiffs had no right to complain under the circumstances. 
(19 Mo. 4385. ) 

HI. The finding of the facts does not correspond with the real 
issue in the cause, and was not warranted by the evidence. 

Ill. The court erred in vacating the commissioner’s report. 
That report strictly conformed to the law as laid down by this 
court in this cause when heretofore determined. 

Frissell, for respondent. 


RyLanD, Judge, delivered -the opinion of the court. 


This case was before this court at our March term, 1854. It 
was reversed and sent back. The opinion then delivered is 
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reported in 19 Mo. 485. We have again examined the case 
carefully, and also the principles set forth in the opinion then 
delivered. We are satisfied with the correctness of the decision 
then made, and the principles set forth and contained in the 
same, and they must govern and decide this case now. 

In that opinion it is distinctly laid down that ‘‘ one who en- 
ters as a purchaser on lands is influenced by motives very dif- 
ferent from those which actuate a tenant taking a lease at a 
certain rent, and he should not be chargeable as such when he 
loses his purchase without his fault. As not the least blame 
atteched to the defendant’s conduct, and as there was no expec- 
tation of being charged as a tenant, he should be liable only for 
the profits he made on that portion of the land which really be- 
longed to the plaintiff. So far as he was benefitted by the occu- 
pation, he was liable, and on no principle of law or justice 
should he be held to a more extended accountability.”” The re- 
lation of landlord and tenant did not exist in this case. Nor 
will the principles of law recognized as existing between persons 
standing in that relation apply to this case. ‘* The defendant 
Huck can only be held liable to the amount that he has been 
benefitted by the occupation, as he has not paid the purchase 
money, and not for what a single witness may say was the an- 
nual value of the premises.”” We again refer to our former 
decision, and say the principles in that must govern this case. 
We do not think the rule adopted by the referee was a proper 
one—that to compare the relative situations of Huck before and 
at the time he purchased, and seven years after when the con- 
tract was rescinded. Nor was the evidence of what persons 
supposed the annual rent of the mill ought to be worth the pro- 
per criterion to ascertain the benefit of the occupation. We can 
not pretend here to weigh the evidence, nor to say that any part 
of it was entitled to less credence than the rest. But taking it 
all to be worthy, we are compelled to doubt the correctness of 
the finding of the facts by the court. 

We shall send the case back for a new trial, and direct that 
the evidence be confined to ascertain what the mill was worth 
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to Huck — what the mill was worth, considering its condition, 
the seasons, and all the circumstances, to an ordinarily prudent 
and industrious man; and not what it ought to be worth per 
annum to a tenant who rented it alone and run it as leased pro- 
perty. The value of the house built by Huck being charged 
against the plaintiff, it is but reasonable to allow them rent for 
it during the time it was occupied by Huck and his family. 
In this case the defendant having been placed in his condition 
without any fault of his own, it is but fair and just, when the 
contract has been rescinded, to estimate the amount and value 
of improvements made and erected by the defendant, and to 
make him account for the benefits and profits received by him 
on account of the purchase. Now in doing this, the court is 
instructed to charge Huck for such benefits and profits as from 
all the facts and circumstances did accrue to him, or would un- 
der the like cireumstances have accrued to an ordinarily pru- 
dent and industrious man. 

Let the judgment be reversed, and the cause remanded ; 
Judge Scott concurring. 


JONES, Respondent, v. Briscoz, Appellant. 
1. Where a father, upon the marriage of his daughter, delivers to her and his 
son-in-law a slave, and the slave remains in possession of the son-in-law 


for six years or longer, these are circumstances from which a jury may 
well find a gift of the slave to the daughter and son-in-law. 


Appeal from Ralls Circuit Court. 


Richmond, for appellant. 
Porter, for respondent. 


Ry.Lanp, Judge, delivered the opinion of the court. 


The questions in this case arise upon the instructions given 
to the jury, and also on those refused to be given. The facts 
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show that the plaintiff Jones married Artemesia, the youngest 
daughter of John Briscoe, sr. ; that when Jones and his wife 
moved home to house-keeping, Mrs. Jones took the negro 
woman Amanda along with them. The negro woman lived with 
Mr. Jones until her death, some five or six years after Jones 
and his wife set up house-keeping. The negro girl Tabitha, 
the child of Amanda, was born at Jones’, and after the death 
of Amanda, she (the girl) being some six or eight months 
old was taken to Mr. Briscoe’s to be taken care of. Before 
the marriage of Jones and Miss Briscoe, the negro woman was 
spoken of in the family as being the negro of Artemesia. The 
marriage of Jones and Artemesia Briscoe took place in 1835, 
and Mrs. Jones died in 1848. She left three children at her 
death ; two were alive when this suit was tried. After the 
death of Mrs. Jones, her daughter Mary Jane Jones, then 
about five years old, went to her grand-father’s and was reared 
by her grand-parents.. John Briscoe, sr., after this, died in 
the fall of 1854, having some four years before his death made 
a gift of the negro girl Tabitha, in writing, to his grand- 
daughter Mary Jane Jones. When Mrs. Jones went home to 
live, she took Amanda with her. One witness states that there 
was nothing said about the terms on which Amanda was taken. 
In 1850, when Jones was about going to California, he sent a 
message to old Mr. Briscoe, by his son Wm. T. Briscoe, to 
know how much the old gentleman would charge Jones for 
keeping his daughter Mary Jane and the negro Tabitha. The 
old gentleman said, ‘‘ What does he want to know that for? I 
will charge him nothing.” Old Mrs. Briscoe, a witness, said 
‘¢that when her daughter Artemesia was going off, she asked 
the witness if she was going to let her have anegro? She 
told her she might take Amanda, but did not know how long 
she could keep her.”? Witness said her husband knew she had 
sent Amanda to Mrs. Jones, and never objected to it. There 
was testimony to the effect that old Mr. Briscoe had said that 
he never intended Heath Jones to have Amanda. The plaintiff 
Jones claims the negro girl Tabitha as his property ; the de- 
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fendant does not claim her as his own, but as the property of 
Mary Jane Jones, she having been delivered to him as such to 
take care of and hire out for the benefit of Mary Jane Jones. 

These are substantially the facts, and the following instruc- 
tions were asked for by the plaintiff and given by the court : 
‘*1. If the jury believe from the evidence in the cause that 
Amanda, the mother of the slave in controversy, belonged to 
Artemesia, the daughter of John Briscoe, deceased, before and 
at the time of her marriage with plaintiff Jones, the title of 
said slave was by said marriage vested in said Jones, the plain- 
tiff; and no declaration of said John Briscoe made, nor act 
done by him, after the said marriage, without the consent and 
agreement of plaintiff, could operate to revest said plaintiff of 
the title to said slave. 2. If the jury believe from the evidence 
in the cause that said Amanda (the mother of the slave sued 
for) was sent home with plaintiff and his said wife Artemesia, 
soon after their marriage, by said John Briscoe, (or by his con- 
sent and without objection on his part,) without any under- 
standing then or before had between the plaintiff Jones or his 
said wife on the one part, and said John Briscoe on the other 
part, that it should be considered a Joan to said Artemesia, the 
law presumes that it was a gift and vested the absolute title of 
said slave and her said child in plaintiff, and they should find 
for plaintiff. 3. The declaration or admission of John Briscoe 
and those of his wife in his presence, made before his said 
daughter Artemesia’s marriage with plaintiff, that the mother of 
tke slave in question was his daughter’s slave, is evidence from 
which, if uncontradicted, the jury may infer that he had given 
her to his said daughter, and it is not indispensable that there 
should be positive. evidence, either verbal or written, showing 
said gift. 4. If Jones, the plaintiff, held the negro woman 
Amanda for five years peaceably, continuously, claiming her or 
holding her as a gift from John Briscoe, and as his (said plain- 
tiff’s)) own, such possession of five years gave said Jones a 
valid title to said negro Amanda. 5. If the girl Tabitha was 
put into Mr. Briscoe’s possession by Mr. Jones, plaintiff, or 
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his order, to keep on account of its tender years for said Jones 
or his wife, a title can not accrue by length of possession ac- 
quired in that way.” 

The following instructions were also given by the court of its 
own motion: ‘*6. If, after the negro girl in controversy was 
placed in the possession of John Briscoe, sr., the said John 
Briscoe held possession of the negro for five years, claiming to 
be the owner of the same, this would give him a title, unless the 
jury believe that Jones, the plaintiff, placed the child in Bris- 
coe’s possession to have it taken care of as his, and was igno- 
rant of the claim of Briscoe; in that case, the possession of 
five years would be of no avail. 7. The only question for the 
consideration of the jury is, was the slave Amanda a gift from 
John Briscoe, sr., to his daughter, Mrs. Jones, or to her hus- 
band, the plaintiff. If the jury find from the evidence that 
John Briscoe gave the slave Amanda to his daughter at any 
time either before or after her marriage, and that her husband 
(the plaintiff) had possession of the slave at any time during 
his marriage, then they should find for the plaintiff. But un- 
less they are satisfied from the evidence that the slave was given 
either to Mrs. Jones in her lifetime or the plaintiff, they should 
find for the defendant.”? And the following instructions prayed 
for by the defendant and refused: ‘‘1. If the jury believe from 
the evidence that John Briscoe, sr., (now dead,) shortly after 
the marriage of the plaintiff with his daughter Artemesia, gave 
to his said daughter the negro woman Amanda, with the under- 
standing at the time between him and his daughter that said 
Amanda should belong to her (Artemesia) during her life and 
after her death to her children, then the plaintiff can not recover 
in this suit, and the jury should find for defendant. 2. Unless 
the jury believe from the evidence that John Briscoe (the elder) 
did give the negress Amanda to his daughter Artemesia before 
or during her marriage, then they should find for the defen- 
dant. 3. If the jury believe from the evidence that John Bris- 
coe, sr., had the negro Tabitha in possession since the death 
of Mrs. Jones in the year 1843, till about two or three years 
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since, and then delivered the said Tabitha to the defendant An- 
derson Briscoe, who has had her in possession ever since, then 
they should find for the defendant, unless they believe also 
from the evidence that said John Briscoe, whilst he had posses- 
sion of Tabitha, held and possessed her not as his own property, 
but for the plaintiff Jones.” 

Upon the rulings of the couri, in regard to the instructions, 
the questions on this record alone arise. The instructions given 
for the plaintiff are not liable to objection, except the second, 
which will be noticed hereafter. The court below refused the 
first instruction asked by defendant, because there was no evi- 
dence to warrant it. This is a sufficient reason. The second 
instruction was substantially given to the jury ; and we will not 
reverse a judgment because the court did not give the instruc- 
tion again. Once laying down the rule of law is enough in 
the case; and when the principle or point in an instruction has 
already been declared to the jury, we will not reverse because it 
is not repeated. The third instruction asked for by defendant 
was properly refused, and the first one given by the court, of 
its own motion, was proper, and by it the law was declared to 
the jury arising on the facts in proof in that particular. The 
main question in the case was placed fairly and properly before 
the jury in the last instruction given to them by the court of its 
own motion. This brought before the jury the consideration of 
the fact whether the negro woman Amanda was given by old 
Mr. Briscoe to his daughter, Mrs. Jones, either before or after 
her marriage with Jones: if she had been, then they should find 
for the plaintiff. When we examine this instruction carefully 
there can be no objection to the principle of law declared therein. 
The part about the possession of the husband during his mar- 
riage might have been omitted without any injury or infringe- 
ment of the principle ; but the part did not have a tendency to 
affect the defendant’s interests. We consider the court very 
fairly put the case by its instructions to the jury. Now as to 
the second instruction asked for by plaintiff, we will examine 
it. ‘If the jury believe from the evidence in the cause that 
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said Amanda (the mother of the slave sued for) was sent home 
with plaintiff and his wife Artemesia, soon after their marriage, 
by said John Briscoe (or by his consent and without objection 
on his part), without any understanding then or before then 
had between the plaintiff Jones or his said wife, on the one 
part, and said John Briscoe on the other part, that it should 
be considered a /oan to said Artemesia, the law presumes that it 
was a gift, and vested the absolute title of said slave and her 
said child in plaintiff, and they should find for plaintiff.”? Now 
from the instruction given by the court on its own motion last 
to the jury, we see that, whether from all the evidence in the 
case there was a gift of the slave or not, was the main question 
for the decision of the jury. They were to decide that matter. 
If the slave was a gift to Mrs. Jones either before or since her 
marriage, then they must find for plaintiff. What then could 
the court have meant by the second instruction? We suppose 
it meant to tell the jury that if there was no agreement or un- 
derstanding about the negro woman as a loan, nor any other 
mode pointed out by them at the time in which the plaintiffs 
possession of the slave was to be considered, that then it was 
presumed to be a gift, under the circumstances of the case, 
having remained so long with plaintiff in undisturbed posses- 
sion ; that the plaintiff held her by some contract or as a gift ; 
and if there was no understanding or agreement about it, it 
would be considered a gift. Under this view, the instructions 
may possibly be reconciled ; and as there is scarcely room for 
doubting, from all the evidence, that the old gentleman Briscoe 
had given his daughter the negro woman Amanda, we will see if 
these instructions can be reconciled, and-not send the case back 
upon so slight an error, if it consistently with legal principles 
can be prevented. In Mulliken v. Green, 5 Mo. 498, this 
court held that the circumstance of slaves being sent home with 
the daughter of the defendant and wife of the plaintiff, when 
she left her father’s house soon after the marriage to go to the 
house of her husband, most certainly does not amount to a gift 
or transfer of the title to the slaves, although they remained 
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there about one year, till the death of the plaintiff’s wife. But 
the sending of the slaves at the time, and the suffering them to 
remain, was strong evidence from which a jury might well 
presume a gift. In Hill & Dill v. Duke, 6 Ala. 261, Gold- 
thwait, J., said, ‘* It is indeed very difficult to draw a distinction 
between a loan for an indefinite period of time by a father to a 
child, when no definite object is to be accomplished by the loan, 
and an absolute gift; but when such a loan is extended over a 
period of ten years, and no period is fixed for its determina- 
tion, it is not too much to say, in a contest between a creditor 
and the donor, that a strong presumption to infer a subsequent 
absolute gift is well warranted, even if the bailment was origi- 
nally designated as a loan between the parties themselves.” 
There is a difference where the creditor comes in, and greatly 
in his favor. (See Martin v. Martin, 13 Mo. 66.) In the 
case of Davis & Fant’s Exec’rs of Webb v. Duncan, 1 McCord, 
215, Justice Nott said: ‘* The decisions which have so long 
prevailed in this state, that permitting property to go into the 
possession of a son or daughter upon their marriage, and con- 
tinue with them, should be construed into a gift, is not to be 
controverted ; and even when it is originally expressed to be a 
loan, it may by lapse of time be considered as having ripened 
into an absolute gift.’? Justice Johnson said, in Teague v. 
Griffin, 2 Nott & McCord, 95, ‘* But in this state permitting 
personal property to go into the possession of a daughter on 
her marriage, and to remain there a considerable length of time, 
has long been regarded as sufficient evidence of a gift, (1 Bay, 
232,) and I think with great propriety.”” So likewise held in 
the case of Moore’s Adm’r v. Danney and another, adm’rs of 
Bell, 3 Hen. & Munf. 127. There is no doubt that such acts 
of the parent in sending home with his child shortly after mar- 
riage personal property—a slave for instance—is a strong cir- 
cumstance in favor of presuming such act a gift of the proper- 
ty. It is evidence from which a jury may presume a gift, and 
no doubt will so presume it if not inconsistent with other facts 
and circumstances. But we do not say it is in law a gift. It 
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is a fact, and may afford convincing proof to the minds of the 
jury that it was a gift, and they will so consider it. The court 
here in this instruction supposed that the plaintiff could only 
have the woman Amanda as a loan, or as a gift, and told the 
jury if there was no understanding between the parties about 
the woman as a loan, then the law presumed it a gift. It would 
have been much better to have told them that the fact of the 
woman Amanda being taken or sent home to Jones and wife 
shortly after the marriage, or their commencing to keep house, 
and her remaining with Jones until her death, some six years or 
longer, was a circumstance from which a jury might well find 
the gift of the woman from the father to the daughter and son- 
in-law. 

In looking over the whole case, considering the instructions 
as a whole, we can not say that the jury have been misled, 
or that the second instruction is calculated to do harm, when 
taken with the last one given to the jury. If the woman Aman- 
da was the property of Mrs. Jones, then the girl Tabitha be- 
longed to the plaintiff; and whether she was taken to old Mr. 
Briscoe to be reared after her mother’s death, for Mr. Jones, 
or was taken there because Jones supposed Mr. Briscoe was the 
owner of her and ought to rear her, was a matter under the in- 
structions properly left to the jury. 

Let the judgment be affirmed; Judge Scott concurring. 


LakEnaN, Respondent, v. HannipaL AND St. JoserH RalL- 
ROAD Company, Appellants. 


1. A person authorized by a railroad company to collect calls made upon 
subscriptions of stock, and entitled to receive as compensation a certain 
rate per cent. of the amount collected, would not be entitled to charge such 
commissions for receiving and delivering to the treasurer of the company 
bonds of a city and county with which, in lieu of money, said city and 

county were allowed to pay the calls on their subscriptions of stock. 
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Appeal from Hannibal Court of Common Pleas. 


This was an action to recover compensation for services al- 
leged to have been rendered by plaintiff as collector for defen- 
dant, the Hannibal and St. Joseph Railroad Company. Plain- 
tif, being at the same time one of the directors of the company, 
was appointed a collector dy the following resolution: ‘‘ Sep- 
tember 17, 1851. On motion, ordered that the following per- 
sons be appointed collectors, and commissioners to solicit sub- 
scriptions of stock, in the different counties, and that they be 
allowed as compensation one per cent. on the amount collected 
by them, viz: R. F. Lakenan, in Marion county,” &., &ec. 
The rate of compensation was subsequently increased. Said 
Lakenan was a director of said company from November, 1850, 
to November, 1853. He was then coliector for Marion county 
for the years 1851, 1852, 1853. In the year 1851, Marion 
county subscribed $100,000 and: the city of Hannibal $50,000 
to the stock of the Hannibal and St. Joseph Railroad ; and 
said company agreed to take the bonds of the said city and 
county, in lieu of money, in payment of calls upon their stock. , 
In payment of calls upon these subscriptions, plaintiff received 
bonds of said city and county, and gave receipts therefor as 
collector of said company, and delivered said bonds to the 
treasurer of the company. The plaintiff seeks to recover there- 
for the usual commission allowed collectors. The court in- 
structed the jury as follows: ‘‘1. If the jury believe from the 
evidence that plaintiff was a director in the Hannibal and St. 
Joseph Railroad Company at the time of the services charged, 
yet this fact-does not bar plaintiff’s right to recover for any 
services he may have rendered said company as collector or at- 
torney. 2. If the jury believe from the evidence that plaintiff 
rendered services for defendant in obtaining the bonds of the 
county and city and delivering them to the treasurer of defen- 
dant, and that defendant received his said services, they may 
presume a request and should find for the plaintiff what they be- 
lieve his said services were worth, although plaintiff was a direc- 
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tor at the time. 38. If the jury believe from the evidence that 
the company agreed to receive from the county and city their 
said bonds in lieu of money, then the duty of plaintiff as col- 
lector required him to obtain or collect said bonds and deliver 
them to the treasurer of said company; and if they believe that 
he did so, he is by law entitled to receive the same compensa- 
tion as if he had collected and paid over a like sum of money.” 
The jury found a verdict for plaintiff. 

Richmond, for appellant. 

Lamb, for respondent. 

I. No exceptions were taken to the action of the court in over- 
ruling the motion for a new trial. (Montgomery v. Farrar, 2 
Mo. 153; Brun v. Dumay, 2 Mo. 102; Shelton v. Ford, 7 
Mo. 209.) 

II. The plaintiff declared upon a guantum meruit and there- 
fore the testimony of Green was admissible, it tending to show 
the value of the services rendered. There was no special con- 
tract alleged, nor was any such shown in evidence. 

ILI. The fact that plaintiff collected bonds instead of money 
could not lessen his commissions, as he was directed by the 
company to receive such bonds in discharge of the subscriptions 
of Marion county and the city of Hannibal, and this after his 
appointment as collector, and after the company had fixed the 
rate of commissions the collectors were to receive. The duties 
of the plaintiff as collector were not in the line of his duties as 
director. 


Scott, Judge, delivered the opinion of the court. 


As it appears that the defendant immediately upon the over- 
ruling of his motion for a new trial asked the court to sign his 
bill of exceptions, and as the bill was signed containing the 
motion for the new trial, it is sufficiently plain that the overruling 
of the motion for the new trial was excepted to. This objection 
might be met with another answer ; but it is deemed unnecessa- 
ry to state it. 
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The only question in the case is, whether the receiving of the 
bonds from the city and county and the delivery of them to the 
treasurer of the company and taking his receipt therefor, were 
services within the terms of the contract with the plaintiff to 
collect calls on the subscriptions to the stock of the company. It 
can hardly be necessary to state that the designation of the 
plaintiff ‘‘ as collector’? by the treasurer of the company, did 
not make him such, as there is nothing in the record which 
shows that the treasurer had any authority to bind the company 
by such admission, or that he had any power to contract for the 
company in relation to the subject. The failure of the plain- 
tiff to charge his commission for receiving the bonds in his pre- 
vious accounts for services in collecting which were settled is 
certainly a circumstance against him, and the force of that cir- 
cumstance is strengthened by the fact that the claim of com- 
pensation for such service was not made until after he left the 
company’s employment. ‘There is a responsibility in receiving 
money which is not incurred in taking bonds. The board must 
have had an eye to this responsibility in fixing the compensa- 
tion for collection. We see all the collectors receiving the same 
commission. From this we may infer that similar services were, 
in the contemplation of the company, to be performed. There 
are counties in which collections were to be made where it does 
not appear that any bends were to be received. The city and 
county having made arrangements with the company by which 
their bonds were to be taken instead of the money, they were no 
longer to be called upon for money by the collectors. Such an 
arrangement placed them beyond the sphere of the contract by 
the collectors with the company. After the agreement by the 
company to receive their bonds, the collectors had no authority 
to call on them. By measuring the commissions of the collec- 
tors by a ‘* per cent.” there was a clear indication that money 
only was to be received. The taking of bonds is not a collec- 
tion of money in the ordinary sense of the term ‘ collect.” 
After the bonds are received the money is still to be collected 
ontnem. The testimony of the witness relative to the charges 
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of lawyers for collections was altogether irrelevant, and had 
nothing to do with the case. The question presented involved 
a construction of a special agreement, and the practice and 
usages of lawyers could not affect it. The second and third in- 
structions given for the plaintiff were erroneous. This is no 
case for a quantum meruzt, and the contract to collect did not 
extend to the taking of bonds. We have given the contract a 
construction under which the plaintiff himself a long time acted, 
as may be inferred from his conduct. 

Judge Ryland concurring, the judgment will be reversed, and 
the cause remanded ; Judge Leonard absent. 


Hunt, Respondent, v. Jounston, Appellant. 


1. Mere proposals preliminary to a contract form no part thereof unless 
incorporated into it. 


~ippeal from Jefferson Circuit Court. 


Frissell, for appellant. 
Noell, for respondent. 


RYLAND, Judge, delivered the opinion of the court. 


This was a suit brought to recover from Johnston twelve 
hundred and fifty dollars for so much money had and received 
by him for the plaintiff. The plaintiff charges that the defen- 
dant and himself, being the owners as tenants in common of a 
certain amount of real estate, agreed between themselves that 
the said Johnston should sell one-half thereof for a sum not 
less than ten thousand dollars, and to receive as his compensa- 
tion any excess he might be able to get over that amount, and 
was to retain one-fourth interest himself and to secure to the 
plaintiff one-fourth interest in the land. The plaintiff charges 
that Johnston did proceed to sell and did sell more than one- 
half interest in the lands, viz., twenty-one thirty-fifth parts 
338—voOL. XXIV. 
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thereof, for the sum of twenty-one thousand dollars. Plaintiff 
charges that defendant sold of the plaintiff’s interest ten th'rty- 
fifths, and out of his own share eleven thirty-fifths ; that plain- 
tiff and defendant executed a deed to carry out this arrange- 
ment, from which it will be seen that there is reserved to plain- 
tiff one and one-fourth thirty-fifth parts less than the interest 
that was to be reserved to him according to said agreement ; 
and for this excess over the one-fourth sold, thereby leaving 
less than one-fourth remaining to plaintiff, the said Johnston 
received the sum of twelve hundred and fifty dollars, and refuses 
to pay the same to the plaintiff, and therefore he asks judg- 
ment for the same and interest thereon. 

The defendant answered, denying the plaintiff’s right to re- 
cover. He denies that there was any agreement between plain- 
tiff and himself that he (defendant) should sell one-half of 
the land in the deed in the petition mentioned for a sum not 
less than ten thousand dollars. He denies that there was any 
agreement between them that he should retain one-fourth in- 
terest for himself and secure one-fourth interest to the plain- 
tiff. He states that he and plaintiff were tenants in common 
and owners of nineteen hundred and twenty-one acres of min- 
eral land, entered by them between the 26th day of December, 
1858, and the 18th of January, 1854, both days included. He 
sets out the numbers of the land entered by the township, range 
and parts of sections. He states that about the date of the 
last entry of said lands, wishing to dispose of part of the same, 
he wrote to plaintiff asking if he would be satisfied for this de- 
fendant to sell one-half of their lands, consisting of upwards 
of nineteen hundred acres, for ten thousand dollars, five thou- 
sand of which was to be paid to plaintiff, and defendant retain- 
ing five thousand dollars, and whatever he might get over ten 
thousand, for his trouble in selling. - About the same time, he 
requested the plaintiff to select some of the best of said lands 
and not include them in the contemplated sale. In reply, 
plaintiff urged the defendant to sell all the lands, reserving only 
a small fractional piece of about sixteen acres. He also men- 
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tioned an eighty acres more which he thought had better be re- 
served: he mentioned also a forty acre tract which was not 
included in their entries. He also expressed his willingness to 
take five thousand dollars for one-half of his interest in all of the 
land which they had entered as above mentioned, and urged the 
sale of the whole. The defendant admitted that by selecting 
eleven hundred and twenty acres of said land, and that not of 
the’ best quality, and by dividing it into thirty-five shares, he ef- 
fected a conditional sale of twenty-one of said shares nominally 
at one thousand dollars a share. He alleged that the sale of 
these twenty-one shares was dependent upon the proper convey- 
ance being made of said eleven hundred and twenty acres by 
the plaintiff and defendant to certain persons in Pittsburgh, in 
whom the legal title was to be vested for the benefit of the dif- 
ferent shareholders ; that after making the conditional sale and 
before receiving any portion of the money he returned to Mis- 
souri, and after informing the plaintiff fully of all he had done— 
that conditional sales had been made of twenty-one out of 
thirty-five shares into which the eleven hundred and twenty 
acres had been divided, nominally at one thousand dollars per 
share; that no part.of the money became due till after the deed 
should be made, and that no part of it had been paid—and in 
consideration of two thousand dollars then paid by defendant 
to plaintiff, the plaintiff made an agreement dated 15th March, 
1854, with the defendant, by which it was stipulated that the 
plaintiff should be paid three thousand dollars more ; that seven 
and a half shares, out of the thirty-five into which the eleven 
hundred and twenty acres had been divided, should be delivered 
up to him upon the execution of the deed for his interest in the 
eleven hundred and twenty acres of land to the trustecs in Pitts- 
burgh as aforesaid ; that plaintiff afterwards received the sum 
of three thousand dollars and the seven and a half shares, ard 
executed the deed; that upon the payment of the three thou- 
sand dollars and receipt of the shares the whole business was 
fully settled between plaintiff and defendant, and all demands 
against defendant in favor of plaintiff fully paid. 
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There was a trial and judgment for the plaintiff for the sum 
of fourteen hundred and five dollars and ten cents. The de- 
fendant moved for a new trial, which bemg overruled he brings 
the case here by appeal. 

From the bill of exceptions we find that the deed by Hunt, 
the plaintiff, and his wife, and Johnston and his wife, to the trus- 
tees Kidmer and Robur, for the eleven hundred and twenty acres 
of land in trast for the shareholders, bears date 34st Marth, 
1864. In this deed seven and a half parts or interests are re~- 
served for Hunt. The testimony shows that the propositions 
about the sale of a part of the land were made in some letters 

from Johnston to Hunt. It becomes material to notice these 
propositions and the answer of Hunt. In Johnston’s letter to 
Hunt, dated 17th Jazuary, 1854, at St. Louis, he says: ‘‘Will 
you be satisfied to give me for my trouble, &c., in making the 
sale—that is, provided I can do it—all I can get over ten thousand 
dollars in cash or good paper, for one-half of all the mineral 
land we have entered at the ‘ Old Mines,’ having no reference 
to the Casey lands, and you and I still to own one- quarter each, 
and the ten thousand dollars to be divided between us—five 
thousand, eaech—say about twelve hundred acres of land? In 
ease you are willing that I may have all I can get over the ten 
thousand, say so by return mail, and I will try my best. If 
you wish to do it, I think you had best get Sarah Hunt to write 
it; you sign it, and Mr. O’Mara can direct it. Have the let- 
ter directed to Na. 41 south Fourth street, and it must come next 
mail.”” In his letter dated 18th January, 1854, at St. Louis, 
to Hunt, he says: “If you consent to my selling in the way I 
propesed—one- half of say twelve to fifteen hundred acres—I 
want you to select those that you would prefer to keep for our- 
selves, recollecting, however, that you and [ will only sell one- 
quarter each of the twelve or fifteen hundred acres which I propose 
selling for ten thousand dollars. Ito have any thing which I 
may obtain over that for my trouble, &c., and you to have five 
thousand dollars and I five thousand dollars of the said ten 
thousand. State in your letters to me the numbers, &c.—all in 
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township 88—which you would rather keep for ourselves, and, 
as I have all the numbers, I will select those you do not want, 
if I should succeed in making a sale.” In a letter dated 30th 
January, 1854, at Philadelphia, to Hunt, Johnston says: 
‘¢ Your favor of the 22d inst. came to hand this morning; I 
shall wait patiently for the map, &c., of Mr. O’Mara, and will 
proceed with my effort to dispose of the half (or otherwise, as I 
can) of 1500 or about that number of acres of mineral land. 
I wrote to you from Chicago stating that some objection pre- 
sented itself to me in presenting only half of land to parties ; 
that I thought I would be compelled to divide the whole fifteen 
hundred acres—about that—into so many parts, and you and I 
retain each our parts equal with the other parties. This letter 
you have doubtless since received, and I ask you to authorize 
me to do whatever I thought proper, so that you and I hold inter- 
ests in it according to the parties interested. I therefore advise 
that you would authorize me, in a general way, to dispose of 
the fifteen hundred acres in whatever way or manner I may 
think proper, and that I shall be entitled to all I can obtain 
over the five thousand dollars; which, with one part and one 
interest undivided, must be secured to you.” I do not consi- 
der it material to notice the testimony of the witness Talbott ; 
what he related obviously came to his knowledge from the cor- 
respondence between Johnston and Hunt. 

The defendant offered in evidence the abstract from the Land 
Office showing the lands entered; also a letter to him from 
plaintiff, in which he says: ‘*In one of your letters, you pro- 
pose to make sale of one-half of all those mineral lands which 
we have entered, and ask me if I will be satisfied to give you, 
for your trouble in making sale, all you can get over ten thou- 
sand dollars in cash. In reply, I have to say that I will be 
satisfied to sell one-half of our mineral lands, reserving the 
fraction of 16 28-100 acres, for ten thousand dollars, al- 
though I am confident from their location and from trials already 
made that one-half is worth more than ten thousand dollars, 
and I shall be satisfied that you shall have all you can get over 
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the ten thousand dollars for your trouble. My advice Ys not to 
reserve any but the 16 28-100 acre fraction ; by these means 
we can show any person who may come and examine the lands 
several good prospects, and as I am determined to open one or 
two of them immmediately. In the first place, I have reserved 
several pieces, which Mr. O’Mara has drawn off, and which are 
herewith inclosed, and you can use your own pleasure in this 
regard; as for my part, I would rather let the whole go to- 
gether in this way. Those who may purchase will do well.” 
The defendant then read in evidence the deed made by himself 
and Hunt and their wives to Kidmer and Robur, the trustees for 
the stockholders, of the thirty-five shares. Then, having first 
proved the handwriting of Hunt, he read in evidence a receipt 
and agreement, signed by Hunt, dated 15th March, 1854, as 
foliows: *‘ St. Louis, Mo., March 15th, 1854. Received of 
Robert Johnston, the sum of two thousand dollars, in consi- 
deration of which I do hereby agree for myself, my heirs and 
assigns, to convey to Kidmer and Robur, of Pittsburgh, Pa., as 
trustees, all my interest in eleven hundred and forty acres of 
mineral land, situate in Washington county, Mo., described as 
follows: ‘‘ In section 3, township 38 north, range 2 east, 160 
acres ; in section 9, same township, &c., 300 acres ; in section 
10, same township, &c., 320 acres ; in section 16, same town- 
ship, &c., 200 acres; in section 20, same township, &c., 80 
acres ; in section 21, same township, &c., 80 acres—making in 
all 1140 acres; it being understood and agreed that on the 
execution of the said deed of conveyance in fee simple as afore- 
said, the further sum of three thousand dollars shall be paid to 
me by the said Robert Johnston ; and further, that certificates 
for seven and one-half parts of the thirty-five parts which 
compose the whole number of parts into which mineral land is 
divided shall be issued in my name, as my own property. The 
above is correct, with the erasure. [Signed] James Hunt.”? He 
then read an account stated and balanced between Hunt and 
Johnston, dated March 31st, 1854, and signed by Hunt. This 
purports to be on a settlement of all private matters remaining 
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this day unsettled between Gen. James Hunt and Robert John- 
ston, intending hereby to settle up every thing. The account 
embraces moneys paid out by Hunt for and on account of the 
joint business of himself and Johnston, the last item being the 
three thousand dollars on account of the conveyance of the 
eleven hundred and twenty acres of land to Kidmer & Robur, the 
trustees, &c., the balance of the five thousand dollars. Then 
follow the various items in which Hunt is debtor to Johnston, 
concluding with a draft on Kidmer and Robur for $1880 81, 
making the account balance. Signed ‘‘ This settlement is 
satisfactory to each of us. Witness our hands, this date above 
written. [Signed] James Hunt, Robert Johnston.” 

I have given a very full statement of the facts of the case, 
in order to a proper understanding of the law arising on the in- 
structions given by the court, as well as those asked for and 
refused by the court. The court, of its own motion, then gave 
the following instructions: ‘‘ 1. The court instructs the jury 
as follows: That by the proposals contained in the Jetters of 
Johnston to Hunt, of the 17th and 18th January, 1854, Hunt 
would have become entitled, upon a sale made by Johnston, to 
$5000 in money and eight and three-fourth shares out of the 
remaining shares sold ; and if the jury find that the sales were 
made by Johnston according to these proposals assented to by 
Hunt, then Hunt’s rights as above immediately attached and 
became vested in him accordingly, and he can not be divested 
of them or barred from asserting by any subsequent contract 
not made upon sufficient consideration. 2. If the jury find 
that the sales were made by Johnston under an agreement as 
proposed by him, then Hunt, not having received his full num- 
ber of shares, according to its terms, is entitled to recover of 
the defendant one and a quarter shares, or their value, if sold, 
to be estimated by the amount actually received on sale on 
them. 8. If the jury find that Hunt became entitled to the 
$5000 and 8? shares out of 35 of the remainder of shares un- 
sold, as above, and that in consequence of the sale by Johnston 
under his proposals as above, Hunt had a complete and vested 
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right to them before the agreement of the 15th March, 1854, 
was made, then the written agreement as to the one and a quar- 
ter shares, if in the absence of any evidence of a consideration 
to support it, is not binding on Hunt, and is no bar to his right 
of recovery. 4. If the jury find that before signing the paper 
writing of the 15th March, 1854, Johnston had sold the shares 
according to an agreement as evidenced by the proposals con- 
tained in his letters, and that by fraud and circumvention John- 
ston deluded Hunt into signing that instrament, then the jury 
will also disregard that instrument, and any settlement made 
according to it, as any evidence of right in the defendant or as 
any bar to the recovery of the plaintiff. But if the jury find 
that no agreement as evidenced by the proposals contained in 
these letters was ever assented to by Hunt, or if made and be- 
fore Johnston had made any sales under and before any right 
attached, Hunt and Johnston entered into a new agreement as 
evidenced by the paper writing of the 16th March, 1854, then 
the rights of the parties must be settled and determined accord- 
ing to the terms of that instrument ; and if the jury so find, 
then the settlement of the 30th March, 1854, is conclusive 
against the plaintiffs claim, and the jury will consequently find 
a verdict for the defendant. 5. If the jury find that Hunt au- 
thorized Johnston to sell only one-half of his interest in the land, 
or eight and three-fourths shares out of thirty-five, then the 
sales made by Johnston, on Hunt’s account, will be presumed 
to be limited to the extent of that half, and all beyond be con- 
sidered as made on his own account, to be drawn out of his in- 
dividual and separate shares ; and if the jury so find, the de- 
fendant will be entitled to their verdict. 6. Yet the jury are 
at liberty to consider how far the execution of the deed from 
Hunt and Johnston to the trustees, in which only seven and a 
half shares are reserved to Hunt, is evidence of an authority 
from him to sell more than one-fourth on his account, or how 
far it is evidence of a sale by Johnston of one and a quarter 
shares on Hunt’s account, and a ratification by Hunt of such 
sale, or how far Johnston’s reserving to himself six and a half 
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of the remaining shares is evidence to disprove that the sale of 
one and a quarter shares to have been made on his own ac- 
count ; and if, from the whole evidence, the jury shall believe 
that the one and a quarter shares sold by Johnston was sold 
and taken out of Hunt’s shares, then Hunt is entitled to the 
proceeds, and the jury will find a verdict for the plaintiff.”” To 
the giving of these the defendant excepted. 

The following instructions the defendant asked the court to 
give, which were refused: ‘*1. That the letters of Robert 
Johnston to James Hunt were merely preliminary to the con- 
tract which was finally made, and are not to invalidate the con- 
tract subsequently executed. 2. That if they find from the evi- 
dence that Hunt has received the number of shares in the 1120 
acres of land that by the agreement executed by him he was to 
receive,and also the amount of money he was to receive by the 
agreement, they will find a verdict for the defendant. 3. If the 
jury shall find from the evidence that James Hunt received 
from Robert Johnston five thousand dollars, and seven and 
one-half shares out of the thirty-five into which the said eleven 
hundred and twenty acres of land was divided, in full satisfac- 
tion of his half of said eleven hundred and twenty acres, they 
will find for the defendant.” 

These instructions given did not fairly put the question be- 
fore the jury. The court should have informed the jury that 
the letters from Johnston to Hunt are but proposals for per- 
mission to sell, and were offers for a compensation for selling. 
Now Hunt did not limit Johnston to the 1120 or 1140 acres. 
Johnston’s letters mention as high as from twelve to fifteen 
hundred acres, and Hunt was perfectly willing for Johnston to 
sell that amount or sell all except the 16 28-100 acres. There 
was no settled understanding about the quantity which John- 
ston wanted permission to sell. He says in one of his letters: 
‘¢T will proceed with my effort to dispose of the half (or other- 
wise, as I can) of 1500 or about that acres of mineral land.” 
Hunt gave Johnston authority to do as he pleased. He would 
rather sell them all: ‘‘I would rather let the whole go toge- 
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ther in this way.” Here were two men deeply interested in 
land speculating. One had gone east, and he desired permis- 
sion from the other to sell half or more than half. They had 
entered about nineteen hundred acres. Johnston thought he 
could sell half or about twelve to fifteen hundred acres—no 
particular quantity. He was willing to do his best to sell, and 
he was willing to trust for his services to whatever excess over 
ten thousand dollars he might receive in money or good paper. 
This was considered by these gentlemen as a profitable specu- 
lation. They had entered with warrants and money at a price 
not to exceed $1 25 per acre, and I suppose the warrants not 
more than one dollar per acre ; then, in less than four months, 
a sale at eight to ten dollars per acre was very gratifying to 
these mineral land speculators. But Johnston finally lays off 
1120 acres, in thirty-five shares, and sells twenty-one of these 
shares for nominally one thousand dollars a share. But this 
sale is dependent on the consent of Mr. Hunt. He must with 
his wife make a deed in fee simple for the land, uniting with 
Johnston and his wife, to trustees, for the benefit of so many 
persons as had bought shares named in the deed, and also for 
the benefit of Johnston and Hunt—each one having a part of 
the shares. Hunt had seven and a half shares. This deed 
mentions the consideration of thirty-five thousand dollars—a 
thousand dullars a share. Mr. Hunt knew how many shares 
had been sold. He receives his two thousand dollars—agrees 
to convey his title—afterwards makes the deed and receives 
the balance of the five thousand dollars, and expressly makes a 
full settlement and acknowledges the same to be satisfactory. 
The jury should have been told that if they believed from the 
evidence that Hunt and Johnston settled their land business af- 
ter Johnston’s return, and that Hunt received his five thousand 
dollars for his part of the land sold as joint stock, and received 
his seven and a half shares, and that it was the understanding 
and agreement between Hunt and Johnston that the sum of five 
thousand dollars and the seven and a half shares in the joint 
stock property of 1120 acres were the consideration of the deed 
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of Hunt and wife to Kidmer and Robur, and that afterwards a 
full settlement of this whole business was made between these 
parties, then the plaintiff had no right to recover. 

The receipt and agreement of the 15th March and the mak- 
ing of the deed and settlement must do away with any propo- 
sition or proposals in the letters. Hunt has no right to com- 
plain because Johnston made more than Hunt, for he knew be- 
fore he made the deed how much land had been sold. He knew 
when he made the settlement what the shares had been sold at. 
He settles and says he is satisfied—content with the seven and 
and a quarter shares and five thousand dollars ; but when he 
sees how much more his fellow-speculator has made, then he 
becomes dissatisfied and he must sue. The instruction in re- 
gard to fraud and circumvention by which Johnston may have 
deluded Hunt into signing the instrument of 15th March, 1854, 
has no foundation for it to stand upon, and should not have 
been given. So far as these gentlemen are themselves con- 
cerned in regard to each other there was no evidence of fraud 
or circumvention. The substance of the defendant’s instruc- 
tions ought to have been given, especially the two last. The 
letters were but proposals ; there is no specific quantity men- 
tioned and settled upon to be sold by these letters, and when 
Hunt afterwards ascertains, before he signed the dee’, the 
amount sold into shares as joint stock, and the price and the 
quantity reserved to him, then was the time to make objection, or 
to deny the power to sell, or to claim more than the seven and 
a half shares; but he must be considered by his subsequent 
actions and conduct as sanctioning what was done, and agree- 
ing to its consequences. I have not thought it necessary to be 
more particular in pointing out the objectionable instructions. 
I have laid down what we consider the law governing this case. 
The judgment must be reversed, and the cause remanded, with 
directions to proceed with the trial in accordance with the views 
here laid down; Judge Scott concurring, he alone with me on 
the bench. 
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Pipkin, Appellant, v. ALLEN e¢ a/., Respondents. 


1. Judgment reversed because the evidence did not support or justify the find- 
ing of the facts by the court. 


Appeal from Jefferson Circutt Court. 


MVoell, for appellant. 
Frissell, for respondent. 


RYLAND, Judge, delivered the opinion of the court. 


The main question in this case arises upon the finding of the 
facts by the court below. The parties here claim by derivative 
titles from the same source—David Boyle. There appears to 
have been a sale of the land in controversy made by Boyle to 
James Anderson in 1812, or prior thereto. The plaintiff read 
in evidence a deed from David Boyle to William Russell, dated 
23d November, 1818, and recorded in February, 1814. This 
deed purports to convey to Russell seven hundred and twenty 
arpens of land, be the same more or less, with the following 
recital: ‘‘ That is to say, that the said David Boyle claims a 
settlement and improvement right of twelve hundred and twenty 
arpens of land, situate on Sandy creek, in the late district (and 
present county) of St. Louis; five hundred arpens of which 
have been selected by the recorder of land titles as being ratified 
by the laws of Congress ; which five hundred arpens the said 
David Boyle and Jenny Boyle his wife have sold to James An- 
derson ; the balance and remainder of said tract and claim of 
the land, being seven hundred and twenty arpens, situated on 
Sandy creek as aforesaid, which said balance of seven hundred 
and twenty arpens, be the same more or less, as the title there- 
of, or of any part thereof, is or may be eventually ratified, he 
(the said David Boyle) for the sum and consideration afore- 
said, does by these presents grant, bargain and sell to the said 
Russell, his heirs and assigns, forever,”? &. James Anderson 
died in 1812, and before the date of this deed from Boyle to 
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Russell. On the 28th day of February, 1814, David Boyle and 
his wife conveyed by their deed of that date to Adam Brown 
the identical land which Boyle had before sold to James An- 
derson. This is in proof; for the witness, Benjamin John- 
ston, made a memorandum of the deed from Boyle and wife to 
Brown, in which he states that the boundaries contained in the 
deed to Brown are precisely the same which were contained in 
an instrument of writing of Boyle to James Anderson, taken 
therefrom by himself (Johnston) at the request of said Boyle 
and Adam Brown. Brown and wife afterwards conveyed this 
land to Samuel Hammond. Hammond and wife conveyed to 
William Russell, and he to his daughter Ann R. Allen. John- 
ston, the witness, stated that he did not recollect of any thing 
being said about the cancellation of the sale from Boyle to An- 
derson. Said Brown was a justice of the peace, and witness 
understood he paid to Boyle for the land notes that had been 
left with him for collection. The only evidence having the 
least bearing on the subject of the rescission of the sale of the 
land by Boyle to James Anderson is that of Henry Cook, who 
stated that he knew Boyle and James Anderson ; lived in the 
same neighborhood ; heard the sale of the Boyle land to An- 
derson spoken of in the neighborhood ; understood he gave a 
horse and cart for the land; afterwards saw the horse and cart 
in possession of Anderson ; it was talked of in the neighbor- 
hood as a strange way to buy property ; never heard of Boyle 
buying back the land from Anderson. Witness was a boy 
at that time of about seventeen years old. Sometime after 
this, Anderson went to St. Louis and died. Witness did not 
know how long, but thinks it was several months, or may be 
more. 

The court found that Boyle did sell the land to James An- 
derson. ‘The court also found as a fact that this sale was can- 
celled. The plaintiff’s claim being derived from James Ander- 
son’s purchase, when that was found to be cancelled, the plain- 
tiff’s title was worthless— was destroyed. Then we see the 
importance to him of this finding. The plaintiff moved the 
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court to review its finding; the motion being overruled, he 
brings the case here. 
_ The court below should have sustained the motion to review 
the finding in regard to the fact about the cancellation of the sale 
from Boyle to James Anderson. The evidence in this record 
does not justify or support that finding. When Boyle made his 
deed to Russell in November, 1813, the contract or sale be- 
tween himself and James Anderson was manifestly in exist- 
ence—in force. Anderson died before the date of that deed to 
Russell. How then became the contract cancelled or rescinded? 
The finding is not warranted in this particular by what appears 
to us of record. The judgment must be reversed and the 
cause remanded for further proceedings. We have thought it 
best not to say any thing about the other points in the case. In 
regard to the evidence of John Anderson, we can only say that 
the record does not show any particular objection to his testi- 
‘mony ;, the objection was a general one—nothing specific; nor 
was any re§son or cause assigned for'its rejection. This is too 
general; amounts indeed to nothing. The law has pointed out 
the method of proceeding in order to perpetuate testimony ; it 
is necessary to follow substantially the requisitions, but we do 
not decide any thing in regard to the deposition. The finding 
of the facts upon which the plaintiff’s title rested erroneously 
requires us to reverse and remand the cause. 

The judgment below is reversed and the cause remanded ; 
Judge Scott concurring. 


Coots, Appellant, v. Morcan’s ApMINIsTRATOR, Respondent. 


1. The fact that a demand against an intestate’s estate is made out against the 
intestate himself instead of against his estate, or the administrator, will not 
justify a refusal to hear eviffence in support of such demand. 

2. No motion for a review or a new trial is necessary where a court impro- 

perly refuses to hear any evidence at all in support of a demand against an 

intestate’s estate. 
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4ppeal from Bollinger Circuit Court. 


The following demand, properly verified, was presented to 
the county court of Bollinger for allowance against the estate 
of Albert G. Morgan, deceased, to-wit: ‘* October 25, 1850. 
Albert G. Morgan, to John Coots, Dr. To amount of cattle 
collected by him from James Smith, for the estate of William 
Morgan, deceased, $25; to amount collected by him from 
Larken Bennett, for the same estate, $10; total, $35.7? Sni- 
der, administrator of said A. G. Morgan, had been previously | 
notified by plaintiff Coots that the above demand would be pre- 
sented for allowance ‘‘ against the estate”? of the said Morgan. 
The county court having refused to allow the demand, an ap- 
peal was taken to the Circuit Court. In the Circuit Court, as 
appears from the bill of exceptions, plaintiff presented said de- 
mand ‘‘and applied to introduce testimony to establish the 
same, but the court refused to permit him to do so, and entered 
up judgment against the plaintiff for costs.” This judgment 
was rendered at the September term, 1852. At the March 
term, 1855, motions for.a new trial and for a review were 
made and overruled. Plaintiff appealed. 

Noell, for appellant. 

Frissell, for respondent. 

I,. There is no appeal in this case, for the reason that it was 
not taken within a year after the decision appealed from. The 
motion for a new trial and review were too late, it being two 
years and a half after final judgment. 


Scort, Judge, delivered the opinion of the court. 


We always think it very strange, when a case is tried and 
decided in the court below, that it should not appear on what 
ground it was determined. We can not find out from the re- 
cord, nor do the counsel on either side in this court know the 
ground on which this cause went off in the court below. If the 
evidence offered in support of the plaintiff’s demand was re- 
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jected because his account was made out against ‘* Albert G. 
Morgan” and not against his estate, or the defendant Martin 
Snider, the administrator of A. G. Morgan, deceased, we are 
of opinion that it was error. When an account is contracted 
with the deceased himself, it is usual to make it out against him 
by name, and this seems to be the correct way. Of course it 
must appear, when suit is brought on the account, that it is 
brought against his executor or administrator. This sufficient- 
ly appears in the cause before us. Whether A. G. Morgan was 
personally liable for the demand of the plaintiff would depend 
on the evidence. If A. G. Morgan employed the plaintiff to 
perform services for a dead man’s estate, he is personally liable 
for them, unless the contract was so framed by the parties as to 
exclude his liability. As to the point that the motion for a 
new trial and for a review was not made for years after the 
judgment, we do not consider that this was a case in which, ac- 
cording to the present practice, any motion for a review or new 
trial was necessary. The court refused to hear any evidence, 
and gave judgment against the plaintiff for the costs. This 
was error, and the party was entitled-to his writ of error on the 
record, as it appears that he excepted to the action of the court. 
Judge Ryland concurring, the judgment will be reversed and 
the cause remanded. Judge Leonard absent. 





CorFMAN, Respondent, v. Harrison, Appellant. 


i. The practice act of 1849 did not change the rules of practice regulating 
proceedings upon appeals from justices of the peace. 

2. A due bill signed thus: “ A., agent for B.,?? will bind A. if he had no aus 
thority to bind B. 


Appeal from St. Frangois Circutét Court. 


This was a suit commenced before a justice of the peace 
against A. W. Harrison, agent of the Mississippi Mining and 
Manufacturing Company, upon the following due bill or note: 















































MARCH TERM, 1857. 





Coffman v. Harrison. 





‘‘ Due, Flat River Mines, September 7, 1854, Daniel P. Coff- 
man, twenty-seven dollars and fifty-seven cents. [Signed] A. 
W. Harrison, agent for Miss. Mining & Man. Co., by A. B. 
McCreery, clerk.” Judgment having been rendered against 
defendant, an appeal was taken to the Circuit Court. In the 
Circuit Court, Harrison filed his affidavit denying the execution 
by himself of the instrument sued on. Evidence was introduced 
tending to show that Harrison authorized McCreery to execute 
said instrument ; that the Miss. Mining & Man. Co. was a com- 
pany located in the state of Wisconsin; that defendant Harri- 
son claimed to be the agent of the said company. No authority 
to act for said company was shown, The cause was tried by the 
court sitting as a jury. No declaration of the law applicable to 
the case and no instructions were asked. The court rendered 
judgment for plaiatiff. 

Noell, for appellant. 

Z'. C. Johnson cited Bryant v. Durkee, 9 Mo. 169; Jef- 
fries v. McLean’s Exec’r, 12 Mo. 538; Byars v. Doore’s 
Adm’r, 20 Mo. 284; Mott v. Hicks, 1 Cow. 5138; Bockway v. 
Allen, 17 Wend. 40; Bay v. Cook, 2 Zabr. 343; Gillespie v. 
Wesson, 7 Porter, 455; Hite v. Kendall, 2 Pike, 328 ; 9 Ala- 
bama, 659. 


Scott, Judge, delivered the opinion of the court. 


This was an appeal from a justice’s court, and being tried 
by the court sitting as a jury, and no instructions being asked, 
any mistake as to the law in finding the verdict can not be 
inquired into here, as it does not appear what points were made 
in the court below. It has been repeatedly held, since the pre- 
sent practice act, that trials in the Circuit Court of appeals 
from a justice of the peace must conform to the practice which 
prevailed before the enactment of the statute concerning prac- 
tice now in force, as that act expressly excludes justices’ courts 
from its operations, except in relation to the law of evidence. 
Whether the defendant had authority to bind the company was a 
question in the case. If he had authority to bind the company, 
84—VOL. XXIV. 
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and did only bind it, he is not liable. If he had no authority 
to bind the company, the note was drawn in a form which would 
bind himself. (Byars v. Doore’s Adm’r, 20 Mo. 284.) Such 
being the law, the note was properly admitted in evidence. 
This is only point saved in the case. The judgment will be 
affirmed; Judge Ryland concurring ; Judge Leonard absent. 


MurpHY, BY HIS NEXT FRIEND, Respondent, v. Murpuy eé al., 
Appellants. 


1. Section 38 of the act concerning wills (R. C. 1845, p. 1084,) renders the 
appointment of an executor void where he is also one of two attesting wit- 
nesses ; consequently he is a competent witness to prove the will. 

2. Where a minor sues by his next friend, the next friend is a competent wit- 
ness in behalf of such minor plaintiff. 

3. Although an appointment of an ex:cutor would be rendered void by rea- 
son of the fact that such appointee is also one of two attesting witnesses, 
he may be appointed administrator with the will annexed. 


Appeal from Washington Circuit Court. 


This was a petition in behalf of John P. Murphy, by his next 
friend Thomas C. Murphy, to establish the will of one Richard 
Murphy, which had been rejected by the county court. Upon 
the trial, the said Thomas C. Murphy, who had been appointed 
one of the executors of said will, and was also one of the two 
attesting witnesses, was admitted as a witness in behalf of the 
plaintiff to prove the execution of the will, and that the said R. 
Murphy was of sound and disposing mind. 

Berryman, for appellants. 

Frissell, for respondents. 


Scott, Judge, delivered the opinion of the court. 


Thomas C. Murphy was one of the two attesting witnesses to 
the will, and he was appointed executor. The 38th section of 
the act concerning wills, (R. C. 1845, p. 1084, ) made this ap- 
pointment void; consequently he was properly admitted as a 
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witness to the execution of the will. As to the objection that he 
was a party to the proceeding, being the guardian ad litem of 
his son John P. Murphy, who was a party to the suit, it is suf- 
ficient to observe that a guardian is no more a party to a suit, 
which is conducted in the name of his ward, than the attorney 
is a party who conducts a suit for an adult. He may be lia- 
ble for the costs, but interest now does not disqualify a witness. 

There is nothing in the idea that it should appear from the 
attestation of a witness to a will, that the testator was of sound 
and disposing mind. The witness proves that fact when sworn 
to establish the will, but the statute does not require that he 
should state it in his attestation. If the widow was dissatisfied 
with the will she should have renounced its provisions in the 
manner prescribed by law. 

The appointment of Thos. C. Murphy as executor of the will 
being void, he being the subscribing witness to to it, on the es- 
tablishment of the will he will not be entitled to act as executor. 
The execution of the will will devolve on Catharine Murphy, 
the executrix. Should she renounce, there would, as we con- 
ceive, be no objection to the appointment of Thos. C. Murphy 
administrator with the will annexed. We do not pretend to say, 
however, that such a course would be obligatory on the probate 
court. They would be free to act as they thought best for 
the interest of the estate. (Murphy v. Murphy, 3 Kernan.) 
Judge Ryland concurring, the judgment will be affirmed ; Judge 
Leonard absent. 


Puiturs, Appellant, v. RUsSELL’s ADMINISTRATOR, Respondent. 


1. Where a notice is given to an administrator that 2 demand will be presented 

for allowance against the intestate’s estate ‘* at the next term of the county 
court of and for N. M. county, to be holden in the town of N. M., in said 
county and state, on the 8th day of May, 1854,”? the demand may be pre- 
sented and allowed on the 9th day of May; if so presented and allowed, the 
administrator being present, the circuit court should not dismiss the cause on 
appeal on the ground that the demand was not presented on the 8th of May. 








ST. LOUIS. 


Phillips v. Russell’s Adm’r. 








Appeal from New Madrid Circuit Court. 


This was an application to the county court of New Madrid 
county for the allowance of a demand against the estate of 
Charles H. Russell, deceased. The following notice was given 
to the administrator: “ State of Missouri, county of New Mad- 
rid. To Mr. John Jackson, administrator of the estate of 
Charles H. Russell, deceased (and who was late of said county 
and state): You will please take notice that I have a demand 
due and owing to me by and against the estate of the said de- 
ceased, amounting to in about the sum of two hundred and fifty 
dollars, for money and property placed and deposited, and for 
my use and benefit, in the hands of said deceased by William 
KE. Etheridge, to be paid by said deceased to me, but which said 
deceased never paid, but kept and retained the same, and ap- 
propriated the same to his own use, contrary to the trust re- 
posed in him. At the next term of the county court of, in and 
for New Madrid county, in said state, to be holden in the town 
of New Madrid, in said county and state, on the 8th day of 
May, I shall proceed to enforce the said claim against said de- 
cedent’s estate, and apply for an allowance against said estate 
for the amount of said claim, at which time and place you can 
attend and oppose said claim if you see proper. [Signed] 
Shapley R. Phillips.” The said notice also contained a copy 
of the demand, as follows: ‘‘ The estate of Charles H. Rus- 
sell, to Shapley R. Phillips, Dr. To money and property 
placed and deposited in the hands of said Russell by William 
E. Etheridge, to be paid by said Russell to said Phillips, but 
which said Russell never paid to said Phillips, but kept the same 
and retained it and appropriated it to his own use; which, with 
interest, now amounts to about $250—two hundred and fifty 
dollars.” 

On the 9th day of May, 1854, the said demand was present- 
ed and allowed ‘‘ for one hundred and seventy-five dollars.” 
The administrator was present and resisted its allowance. On 
appeal to the Circuit Court the defendant moved to dismiss the 
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cause for the following reasons: ‘1st, the demand was not 
presented at the time mentioned in the notice; 2d, the demand 
was improperly presented, and the action improperly brought ; 
3d, the proceedings were illegally commenced and should have 
been dismissed.” This motion was sustained. 

Frissell, for appellant. 

Noell, for respondent. 


Scott, Judge, delivered the opinion of the court. 


We see no ground for dismissing this cause in the court be- 
low. If it was dismissed because the notice was to the first day 
of the term, and the cause was not taken up until the next day, 
the order of dismissal was erroneous. It appears that both 
parties were present when the cause was heard in the county 
court, and there was a judgment for the plaintiff. The cause 
not being presented the first day, it would stand continued from 
day to day until it was heard. It was in the power of the de- 
fendant, by an application to the court, to have relieved himself 
of a burthen of attending during the whole term. The court 
might have fixed a day and compelied the plaintiff to reasona- 
ble terms, so as to prevent the unnecessary harassing of ad- 
ministrators. The statute only requires a notice to the next 
term of the county court ; so, by the notice given by the plain- 
tiff, the defendant was not in a worse condition than if the no- 
tice had conformed to the words of the statute; for if the no- 
tice had been to the next term of the county court, it will not 
be maintained that the plaintiff might not on any day of the 
term have presented his demand. 

We consider the notice of the demand sufficient. It con- 
tained a copy of the demand. Section 15 of article 3 of the 
act concerning administration provides that the county court 
shall hear and determine all demands in a summary way with- 
out the form of pleading. The nature of the claim was de- 
scribed in such a way as enabled the defendant to prepare a 
defence against it. Judge Ryland concurring, the judgmeut will 
be reversed and the cause remanded ; Judge Leonard absent. 
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Te State, Respondent, v. Suatz, Appellant. 


1. A person may, since the act of March 12, 1849, (Sess. Acts, 1849, p. 54,) 
be indicted for selling intoxicating liquors, as a dram-shop keeper, without 
a license, in any quantity less than ten gallons. 


| Appeal from Jefferson Circuit Court. 


Pipkin, for appellant. 

I. The court erred in admitting the testimony of Sweeny ; 
(State v. Weiss, 21 Mo. 493 ;) also in giving instructions 1 
and 2 for the State, and in refusing defendant’s instructions. 
The indictment should have been brought against Slade for vio- 
lating the law as a grocer. Being indicted as a dram-shop 
keeper, and the proof showing no violation of that law, defen- 
dant should have been acquitted. This verdict will be no bar 
to an indictment for violating the law as a grocer. 


RyLanD, Judge, delivered the opinion of the court. 


The defendant was indicted for selling intoxicating liquors— 
whisky and brandy—as a dram-shop keeper, in a quantity less 
than ten gallons, to-wit, one glass and one pint of each, and 
permitting the same to be drank at the place of sale, without 
license. 

There was a trial, and the defendant was found guilty. He 
moved for a new trial, which being overruled, he excepted, and 
brings the case here by appeal. The bill of exceptions shows 
the following evidence given in the case. Jacob Sweeny testi- 
fied ‘‘ that within one year prior to the 25th day of November, 
1855, defendant sold to him whisky in quantities not less than 
one quart, and permitted the same to be drank at the place of 
sale in Jefferson county, Missouri; that he bought not less 
than a quart at any time, and paid therefor fifteen cents ; and 
that said defendant did not sell in any less quantity than one 
quart.”” The defendant objected to this evidence, and saved 
his exception. This was all the evidence in the case. The de- 
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fendant asked the three following instructions, which the court 
refused to give: ‘¢1. If the jury believe from the evidence 
that defendant did not sell in quantities less than one quart, 
they will acquit. 2. Though the jury may believe that defen- 
dant sold by the quart, and permitted the liquor to be drank at 
the place of sale, they will acquit under this indictment. 3. 
To entitle the State to a verdict against the defendant, she 
must prove that defendant sold intoxicating liquor in less quan- 
tity than one quart.” 

The act of 1845 defines the dram-shop keeper to be a person 
‘¢ permitted by law, being licensed according to the provisions of 
the act, to sell intoxicating liquors in any quantity less than a 
quart.”’ He is allowed to suffer the liquors sold to be drank at 
the place of sale. The grocer can not sell less than a quart, 
and he can not permit the liquor sold to be drank at the place 
of sale. The act of 1849 permitted the dram-shop keeper to 
sell any quantity not exceeding ten gallons, and repealed so 
much of the act of 1845 as was repugnant thereto. Now here 
the defendant sold one quart, and never less than a quart. He 
took the separating quantity of the act of 1845 between the 
grocer and dram-shop keeper. But he forgot the act of 1849 ; 
that made him a dram-shop keeper if he sold under ten gallcns 
and suffered it to be drank at the place of sale, as he could do 
under the act of 1845. So his instructions are clearly not the 
law. The court told the jury that ‘‘ the selling of intoxicating 
liquors in a quantity less than one quart, or the selling of any 
greater quantity, to-wit, by the gallon, and permitting the same 
to be drank at the place of sale, is a selling as a dram-shop 
keeper under the law. 2. Therefore if they find from the evi- 
dence that defendant sold intoxicating liquor within one year 
before last November (the term when the indictment was found) 
in any quantity and permitted the purchasers to drink it at his 
counter, he is guilty as charged, although the quantity sold may 
not have been less than one quart.”? From the evidence, the 
jury were bound to find the defendant guilty. He sold a quart— 
a quantity under ten gallons; he permitted it to be drank at 
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his place of sale. He showed no license authorizing it. It is 
not like the State v. Weiss. We thought in that case the 
pleader intended the indictment to be against Weiss as a grocer, 
and the proof was against him as a dram-shop keeper—a vari- 
ance between the charge and proof. But here the indictment 
is against the defendant as a dram-shop keeper without license, 
and the proof sustains the charge. Let the judgment be af- 
firmed; Judge Scott concurring. 





THE State, Appellant, v. Miter, Respondent. 


1. In an indictment under the act to license and tax merchants, (R. C 1845, 
p. 737,) for dealing as a merchant without a license, it is not necessary to 
state the name of the person to whom, or the price for which, the merchan- 
dise was sold. 


Appeal from Stoddard Circuit Court. 


The defendant, Miller, was indicted for dealing as a mer- 
chant without a license. The indictment is as follows: ‘* The 
grand jurors, &c., do present that John Miller, late of the 
county of Stoddard, in the said state of Missouri, on the first 
day of March, A. D. 1854, at the county of Stoddard, in the 
said state of Missouri, did then and there, at a certain store, 
stand or place occupied for that purpose, deal in the selling of 
goods, wares and merchandise, not the growth, produce or man- 
ufacture of the state of Missouri; to-wit, he, the said John 
Miller, did then and there sell one-half pound of black pepper, 
one-half pound of alspice, and ten pounds of sugar, without 
then and there having any license first had and obtained, au- 
thorizing him so to do, against the peace and dignity,”’ &c. 

H. 4. Clover, (circuit attorney, ) for the State. 


Scott, Judge, delivered the opinion of the court. 


This is an indictment for dealing as a merchant without li- 
cense, omitting to state the price of the merchandise sold, and 
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the person to whom it was sold. The indictment was quashed, 
we suppose, for that reason, as from the generality of the cause 
contained in the motion to quash we are left to conjecture as to 
the precise motive which influenced the action of the court. We 
have frequently condemned the practice of quashing indictments 
prevailing in the circuits, where the motion to quash is substi- 
tuted for a demurrer. This court will not reverse a judgment 
of the Circuit Court refusing to quash an indictment, as it is 
discretionary with the court whether it will quash or leave the 
party to his demurrer, which latter course has at least the ad- 
vantage that it renders unnecessary a bill of exceptions. The 
point on which this cause seems to have turned in the court be- 
low, as above stated, was decided by this court in the case of 
the State v. Ladd, 15 Mo. 480. The doctrine in that case has 
since been repeatedly recognized and acted upon, which is, that 
in an indictment for selling liquor without license, the name of 
the person to whom sold and the price are immaterial. The 
other judges concurring, the judgment will be reversed, and the 
cause remanded. 


CoucHLIn, Respondent, v. Lyons & SuLiivan, Appellants. 


1. The technical rules of pleading should not be enforced in suits before jus- 
tices of the peace ; hence where the statement of the cause of action filed 
with the justice is in the following form: “1855. Feb. 20. L. & S. to P. 
J.C., Dr. To 41 hams, 4644 Ibs. at 10 cents, $416 45; to 2 b’ls. whisky, 
774 gal’s, at 28 cts., $21 70; total, $68 15 ;”? held, that the cause of action 
was made good by proof that the articles enumerated, being the property of 
the plaintiff, P. J. C., had been wrongfully seized, at the instance of the 
defendants, L. & S., in an attachment suit against a third person. 


Appeal from St. Louis Law Commissioner’s Court. 


Hart & Jecko, for appellants. 
I. This action will not lie under the circumstances. The ap- 
pellants had never received any part of the said goods into their 
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possession or under their control. They were in the custody of 
the law, and no part of them had been converted in any shape 
by the law; but were, and remained, in the custody of the offi- 
cer of the law. (Willett v. Willett, 3 Watts, 277; Sergeant 
v. Stricker, 1 Harr. 464. ) 


4. J. P. Garesché, for respondents, cited Floyd v. Whyley, 
1 Mo. 458 ; Johnson v. Strader, 3 Mo. 254; Sparks v. Pur- 
dy, 11 Mo. 219; Hines v. McKinney, 3 Mo. 270; Mathew 
v. Johnson, 9 Mo. 232. 


RYLAND, Judge, delivered the opinion of the court. 


This court does not apply the formal technical rules of plead- 
ing to suits before justices of the peace; nor will we regard the 
nice distinctions separating forms of actions as formerly known 
to common law courts to the proceedings of justices’ courts. 
The justice has the right to require of the plaintiff, when the 
parties appear before him, a brief verbal statement of the na- 
ture of his demand. This statement, like the defendant’s de- 
fence, is not reduced to writing ; the pleadings are not put 
down formally, but the parties know the matter in dispute, and 
can have it tried between them. 

When the suit is founded on an instrument of writing, it 
must be filed with the justice ; and when founded on an account, 
a bill of the items must be filed before the justice issues his pro- 
cess. The process is general, ‘‘ to answer the complaint of. the 
plaintiff.” Now here the account is as follows: ‘* James Lyons 
and Edward Sullivan, partners as Lyons & Sullivan, to Peter J. 
Coughlin, Dr. 1855, Feb. 20, to 41 hams, 4644 lbs., at 10 
cents, $86 45; 2 bbls. whisky, 774 gals., at 28 cts. $21 70; 
total, $68 15.”? The proof shows that the defendants caused 
an officer of the law, a constable, to take this property—the 
hams and whisky—from the plaintiffs possession (the plaintiff 
also was proved to be the owner of the property) at the suit of 
the defendants against a third person, and to remove the same, 
and that the constable still had the property in his possession. 
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Now the defence is that this is an action for money had and re- 
ceived; that the amount shows it for goods, wares, and mer- 
chandise sold by plaintiff to defendants, and the proof does not 
support it. We consider that there is nothing in this objection. 
The action may be considered as trespass or trover, according 
to the nature of the real transaction, and the plaintiff may waive 
the tort and sue for so much money had and received. To this 
it is said that the suit for money had and received, to be sus- 
tained, there must be proof of the sale of the property taken 
and money received therefor. In courts of common law juris- 
diction, where actions were separated into various kinds, this 
doctrine was recognized ; but here there is no necessity for it, 
for this action itself may be considered as trover, or as tres- 
pass, and there is no necessity of the application of the doctrine 
about money had and received to plaintiff’s use. 

In proceedings before justices’ courts it is common to make 
out such account or accounts in such a manner, and when we 
consider that the defendants have the right to require the justice 
to make the plaintiff state verbally the nature of his complaint, 
there is no room for suspicion or misapprehension on the part 
of the defendant. The court properly refused the instructions 
asked by defendants. The defendants had no right to make 
the constable take the plaintiff’s property to pay the debt of a 
third person due to them. Upon the whole case, the judgment 
is affirmed; Judge Scott concurring. 


—--+ & ee, -— — 


Trevis, Appellant, v. Trevis e¢ a/., Respondents. 


1. A promissory note was executed in the following form: “ Two years af- 
ter date, I promise to pay to the order of Tevis, Sons & Co., $4000, for 
value received, with interest as per agreement from date. [Signed] Hen- 
ry L. Tevis ;”? this note was assigned in the name of Tevis, Sons & Co. 
Held, in a suit by the assignee against the members of the firm of Tevis, 
Sons & Co., in which the defence relied on was that Henry L. Tevis, the 
maker of the note, was a member of the partnership firm of Tevis, Sons 
& Co., and had executed the note in question and endorsed it in the name 
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of the firm for the purpose of raising money for his individual use; that it 
was erroneous to instruct the jury that “the form of the note sued on im- 
ports that Henry L. Tevis was the principal debtor, and that Tevis, Sons 
& Co, were his sureties.”? 


“Appeal from St. Louis Circuit Court. 


The following instructions were given upon the motion of 
defendant: ‘1. Henry L. Tevis had no authority by virtue of 
being a member of the firm of Tevis, Sons & Co. to give the 
endorsement of that firm as a~ security for money lent to him 
individually ; and if they find that he did so give it in this in- 
etance, and that the plaintiff had notice thereof, then the plain- 
tiff can not recover against any members of the firm of Tevis, 
Sons & Co., except such as shall have been shown by express 
evidence to the satisfaction of the jury to have authorized or as- 
sented to such endorsement. 2. If the jury find from the evi- 
dence that at the time when Henry L. Tevis delivered to the 
plaintiff the note sued on in this action, the said plaintiff knew 
or suspected, or had any reason to suspect, that the said Henry 
L. Tevis was borrowing the money for his own use, and giving 
to the said plaintiff the neme of the firm of Tevis, Sons & Co. 
as @ security therefor ; and if they further find that such was 
really the object of the said Henry L. Tevis, and that no por- 
tion of the said sum of money came to, or was applied to, the 
use of the said firm of Tevis, Sons & Co. ; and that the said 
note was drawn up and endorsed in the handwriting of said H. 
L. Tevis without the knowledge or consent of the firm; then 
said note is not binding against any member of said firm not 
knowing or consenting to the same. 8. It devolves upon the 
plaintiff to prove that the firm of Tevis, Sons & Co. received or 
used the money for which the note was given in the mentioned 
instruction number 2. 4. The form of the note sued on in 
this action imports that Henry L. Tevis was the principal 
debtor, and that Tevis, Sons & Co. were his sureties. The jury 
is instructed that Henry L. Tevis had no authority by virtue of 
being a member of the firm of Tevis, Sons & Co. to give the 
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endorsement of that firm as a security for money lent to him 
individually.” 

The court, on its own motion, gave the following instruc- 
tion: ‘¢1. If Henry L. Tevis, as a member of the firm of 
Tevis, Sons & Co., applied to the plaintiff for a loan to the 
firm of Tevis, Sons & Co. upon the name and security of said 
firm, and if the plaintiff lent the money to said Henry upon the 
name and security of said firm, and the said Henry gave the 
note sued on, endorsed by him in the name of the firm as secu- 
rity for said loan, then the firm of Tevis, Sons & Co. are liable 
thereon, unless the plaintiff knew, or had reason to suspect that 
the money was borrowed by said Henry for his individual use.”’ 

The court overruled plaintiff’s motion to give the following 
instructions: ‘¢1. If Henry L. Tevis, as a member of the firm 
of Tevis, Sons & Co., applied to the plaintiff for a loan upon 
the name and security of said firm, and the plaintiff loaned the 
money to said Henry upon the name and security of said firm, 
and that said Henry gave the plaintiff, as security for said loan, 
the note sued on in this case, the said firm of Tevis, Sons & 
& Co. are liable, unless the plaintiff knew, or had reason to be- 
lieve, the money was gotten by said Henry for his individual 
benefit. 2. If the jury find from the evidence in the cause that 
H. L. Tevis, on the 1st day of July, 1831, executed his note to 
Tevis, Sons & Co., and said H. L. Tevis, one of the members 
of the firm of Tevis, Sons & Co., afterwards assigned said note 
to plaintiff, using the name of Tevis, Sons & Co. in said as- 
signment, and when said note fell due said H. L. Tevis was 
insolvent, so that any suit against him or his estate would have 
been unavailing, that the plaintiff is entitled to recover against 
the firm of Tevis, Sons & Co., unless they show there was no 
consideration for said assignment from plaintiff to said Tevis, 
Sons & Co. 38. That the note and endorsement read in evi- 
dence is prima facie evidence of the liability of the defendants, 
and the burden of proof is on them to show that no part of the 
loaned money came to their hands.” 

Plaintiff took a non-suit, with leave to move to set the 
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same aside. The court overruled a motion to set aside the 
non- suit. 

M.D. & G. P. Strong, for appellant, cited 1 Pars. on 
Cont. 158, 160; Etheridge v. Binney, 9 Pick. 272; Whitaker 
v. Brown, 16 Wend. 505; Vallett v. Parker, 6 Wend. 615 ; 
Swan v. Steele, 7 East, 210; Onondago County Bank v. De- 
puy, 17 Wend. 47; Catskill Bank v. State, 15 Wend. 364; 5 
Pet. 529; Coll. on Part. § 401-6, 447-8. 

T. T. Gantt, for respondents. 

I. The instructions asked for by plaintiff were properly re- 
fused. 

II. The instructions given upon motion of defendants were 
correct expositions of the law. The form of the note did im- 
port that the firm was surety for Henry L. Tevis. A note of 
this firm was declared to have this effect in the case of Living- 
ston v. Roosevelt, 4 Johns. 272. 

III. The instruction given by the court, of its own motion, 
was legal and proper. (Livingston v. Hastie, 2 Caines, 246 ; 
Dob v. Halsey, 16 Johns. 84; Foot v. Sabin, 19 Johns. 157 ; 
Rogers v. Batchelor, 1 American Lea. Cas. 267, 303. ) 


Scort, Judge, delivered the opinion of the court. 


This was a suit on an assigned note by the assignee. The 
following is a copy of the instrument sued on: ‘* St. Louis, 
July 1st, 1851. Two years after date, I promise to pay to 
the order of Tevis, Sons & Co., four thousand dollars, for 
value received, with interest as per agreement from date. 
[Signed] Henry L. Tevis.”” [Endorsed] ‘‘ Pay to Rev. John 
Tevis. Tevis, Sons & Co.”” Henry L. Tevis was the maker 
of the note, and the suit is against Tevis, Sons & Co., as the 
assignors of it, the maker of the note being insolvent. Henry 
L. Tevis drew and assigned the note to the plaintiff, being a 
member of the firm of Tevis, Sons & Co. The defence was 
that the note was not a partnership security ; that it was given 
by H. L. Tevis for money borrowed for his individual use, with 
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the knowledge of the lender, who is the plaintiff. Among other 
instructions the court gave the following, at the instance of the 
defendant, viz: ‘‘ The form of the note sued on in this action 
imports that Henry L. Tevis was the principal debtor, and that 
Tevis, Sons & Co. were bis suretigs. The jury is instructed 
that Henry L. Tevis had no authority by virtue of being a mem- 
ber of the firm of Tevis, Sons & Co. to give the endorsement of 
that firm as a security for money lent to him individually.” 

It seems to us that this instruction virtually determined the 
controversy. The note, without any extrinsic evidence, imports 
that H. L. Tevis made it to Tevis, Sons & Co., and that they 
assigned it to the plaintiff, thus making H. L. Tevis primarily 
liable, and Tevis, Sons & Co. liable as assignors in the event of 
his insolvency. The form of the note does not import that 
Tevis, Sons & Co. were sureties ; it only shows that between the 
maker and the payees there existed the relation of creditors and 
debtor. The note having been given by H. L. Tevis to Tevis, 
Sons & Co. is prima facie evidence that money was loaned by 
Tevis, Sons & Co. toH. L. Tevis. (2 Stark. Ev. 182.) It is 
alone the knowledge of the extrinsic facts which can enable one 
to believe that Tevis, Sons & Co. were made securities for H. L. 
Tevis. Present the note to one who is ignorant of all the ex- 
ternal circumstances which influence it, and it will never occur 
to him that Tevis, Sons & Co. were the sureties of H. L. Tevis 
otherwise than as assignors. But let him understand that H. 
L. Tevis was a member of the firm of Tevis, Sons & Co., that 
he drew the note and assigned it in the partnership name and 
delivered it to the plaintiff, then there are circumstances from 
which a conclusion may be drawn that Tevis, Sons & Co. were 
intended to be made the sureties of H. L. Tevis. We do not 
consider the case of Livingston v. Roosevelt, 4 John. 257, as 
maintaining that where a member of a firm draws a note in his 
own name, payable to the firm, and assigns it in the partnership 
name, that the assignee of such note is presumed to have taken 
it with the knowledge that it was for the maker’s individual 
debt. That case only goes the length that under such circum- 
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stances, so indirect a mode of doing that which might have 
been done in a much simpler way, if it was really a partnership 
transaction, is evidence in support of the defence that the debt 
thus secured was the individual debt of him who executed such 
a security. But the instyuction under consideration, in order 
to be sustained, must rely on some other case than that cited ; 
for it would derive support from that case, though it should not 
appear that the maker of the note was a member of the firm to 
whom it was made payable; that is, the instruction would have 
the conclusion drawn that there was a suretiship created by the 
note, though it did not appear that H. L. Tevis, the maker, 
was a member of the firm of Tevis, Sons & Co. This fact 
could not be learned from the face of the note, and yet the case 
from Johnson is relied on, which goes upon the supposition that 
the maker of the note was a member of the firm to whom it 
was payable. By transposing the two propositions contained 
in this instruction—and such transposition does not at all affect 
their sense—it is plain that after it was given the jury had no- 
thing to do but to sign a verdict. 

The instruction given by the court, with the exception of the 
last clause, which rendered it obscure if not unintelligible, set 
the case of the plaintiff in a proper light before the jury, and 
we see no error in refusing those asked by him, as one of them 
was only designed to state in confused terms what should have 
been put in a plain way to the jury. Had the instruction given 
by the court been unexceptionable in the particular stated, there 
would have been no necessity for it. The second instruction 
asked was improper, because although every fact assumed in it 
was true, a verdict for the plaintiff should not have followed, 
unless the defence set up had been negatived. The instruction 
asks for a verdict precisely as if there was no defence in the 
case, though the existence of that defence was entirely consis- 
tent with the state of the facts mentioned in the instruction. 
The circumstances and the evidence in the case did not warrant 
the giving of the plaintiff’s last instruction, and there was no 
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coherence, as we can see, between the propositions or matters 
contained in it. 

We do not well see what is meant by the terms ‘ express 
evidence’ in the defendant’s first instruction. It is certainly a 
very unhappy expression for an instruction to a jury. We do 
not know what idea was intended to be conveyed by it. Cer- 
tain it is that the fact alluded to might have been established 
by circumstantial evidence, or its existence might have been 
implied from other facts. Judge Ryland concurring, the judg- 
ment will be reversed, and the cause remanded ; Judge Leonard 
absent, 


Peterson & Wire, Appellants, v. Lam, Respondent. 


1. Where in an action in the nature of an action of ejectment the defendant 
in his answer denies the co-tenancy alleged by plaintiff, no stronger evi- 
dence of an ouster will be required of plaintiff than in a case where no 
co tenancy exists. 

2. Where a minor executes a deed of conveyance of land, and after attaining 
majority conveys the same fand to a third person, the second deed is a dis- 
affirmance of the first. This is a question of law, and should not be sub- 
mitted to a jury. 


Appeal from St. Louis Land Court. 


Touissant Tourville died in the year 1833, owning the land 
in controversy. He left eight children him surviving. Paschall 
and Catherine, two of said.children, by deeds dated respectively 
April 1, 1834, and April 10, 1884, conveyed their shares (two- 
eighths) to Pierre and Charles Tourville. Defendant claims 
title through mesne conveyances from said Pierre and Charles 
Tourville. By deed dated April 26, 1854, the said Catherine, 
having then attained her majority, and her husband, conveyed 
to Mrs. Peterson, one of plaintiffs, the share (one-eighth) that 
had been previously conveyed by her by the deed dated April 
10, 1834. This deed contained no reference or allusion to the 
85—VoL. XXIV. 
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said deed of April 10, 1834. In the year 1850, Paschall, being 
then of age, conveyed to Charles Tourville the interest previously 
conveyed by him by deed dated April 1st, 1834. This deed 
contained no allusion or reference to the said deed of April 1st, 
1834. Charles Tourville by deed dated June 26, 1864, con- 
veyed said one-eighth to Mrs. Peterson, one of plaintiffs. 

The plaintiffs moved the court to instruct the jury ‘ that the 
deed of a minor under the age of twenty-one years is voidable, 
and that a subsequent deed duly executed for same land is 
such an avoidance.”” The court refused to give said instruc- 
tion, and in lieu thereof gave the following: ‘41. The law is 
that if Paschall and Catherine Tourville respectively, when mi- 
nors, made deeds of conveyance of their interest in their father’s 
real estate, (the land in question,) such deeds were voidable 
only, not void; and after coming of age respectively, they had 
power to avoid them respectively by making other deeds for 
that purpose and intended to have that effect ; and it is for the 
jury to determine in this case whether or no the deeds offered 
in evidence from said Paschall and Catherine respectively were 
for that purpose and intended to have that effect.”? The court 
also, on motion of defendant, gave the following instructions: 
‘©2. If the jury believe that no division has ever been made 
between the heirs of Touissant Tourville, sr., of the land in 
question, or a partition had, and that the plaintiffs claim only 
an undivided share in the same, and are tenants in common 
with defendant, they will find for the defendant, unless the jury 
believe that defendant has either actually put the plaintiffs out 
of possession or hindered and prevented them from entering 
into possession of that part of the land which they, the plain- 
tiffs, claim to hold in common with the defendant. 8. If the 
jury find that Catherine and Paschall were minors at the time of 
the execution of their first deeds respectively to Pierre and 
Charles Tourville, but never disaffirmed those acts and deeds 
when they became of age, then the original deeds hold good 
notwithstanding the infancy of the grantors; and deeds execu- 
ted subsequently to their becoming adults, conveying away the 
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same estate conveyed in such original deeds executed during 
infancy, not expressly disaffirming those deeds, are not conclu- 
sive as to disaffirmance; and it is for the jury to determine 
from the terms of such deeds and other evidence whether the 
same were intended as a disaffirmance or not.” 

Morehead, for appellants. 

I. The court erred in refusing the instruction asked by plain- 
tiffs. 

II. It was error to submit the question of disaffirmance to 
the jury, It was a question of law. (1 Mo. 68; 7 Mo. 607; 
1 Bibb, 283 ; 6 Mo. 267, 279; 16 Mo. 62; 12 Mo. 649; 19 
Mo. 65; 21 Mo. 25; 10 Pet. 59; 11 Johns. 5389: 14 Johns. 
124.) 

IIf. The second instruction was erroneous. (Adams’ Eject- 
ment, 55, 56, 88; 3 Conn. 191.) 

Kribben, for respondent. 


Scorr, Judge, delivered the opinion of the court. 


Under the circumstances of the case, the instruction given by 
the court as a substitute for that offered by the plaintiff was . 
erroneous. As the defendant in her answer under oath denies 
the right of the plaintiffs to the premises, they, for the purpo- 
ses of the suit, could not be regarded as co-tenants. The in- 
struction gave the defendant all the benefit of an actual co- 
tenancy in making her defence, while at the same time she 
holds the plaintiffs at arm’s length, and denies that they have 
any title. The law of ouster in an action of ejectment between 
co-tenants, wherein the one denies that the other ever had any 
title to the disputed premises, must be the same as in an action 
between those who are connected by no such relation. If the 
defendant wanted the benefit of the facts assumed in the in- 
struction, why in her answer did she not disclaim to hold ad- 
versely to the plaintiffs? She would in one breath deny that 
the plaintiffs were her co-tenants, and in the other claim the 
benefit of the relation. Where one co-tenant seeks to bar 
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another on the ground of adverse possession, the law requires 
proof. of unequivocal acts showing an actual ouster. So where 
the title of the plaintiff as a co-tenant is not disputed by the 
defendant, and the case turns on the fact whether there has been 
a disseizin of one co-tenant by another, the plaintiff must show 
an actual ouster, or that some act was done by the defendant 
amounting to a total denial of the right of the plaintiff as a co- 
tenant. But in an action wherein the co-tenancy is denied 
ever to have existed, there is no reason why stronger evidence 
of an ouster should be required of one claiming as co-tenant 
than any other party. In such case the 11th section of the act 
concerning ejectment has no application. By filing such an 
answer aS was put in in this case, an act was done which 
showed that the defendant made a total denial of the right of 
the plaintiffs as co- tenants. 

There was error in submitting to the jury the construction of 
the deeds read in evidence. Whether the deeds amounted to a 
disaffirmance of the act done by those who executed them while 
they were infants was a question of law for the determination 
of the court. That a deed executed by one who has attained 
his majority, conveying lands, waich he had alienated during 
his infancy, is @ disaffirmance of the deed of alienation made 
during his infancy, is the well-settled doctrine of this court. 
The acquiescence of the infant, after his reaching his full age, 
for a period short of that which would secure a title by the stat- 
utes of limitations, does not destroy or take away the right 
which the law for wise purposes has conferred on infants of 
disaffirming their deeds. Whether the infant may not after at- 
taining full age, within a shorter time, by bis declarations, acts 
or conduct, restrain himself from a disaffirmance of his acts 
done during infancy, is a question not presented by any thing 
contained in this record. In the case before us, we are of the 
opinion that the deeds, executed by the infants after they at- 
tained their majority and relied on by the plaintiffs, amounted - 
to a disaffirmance of the deeds made for the same land during 
their infancy. (Youse v. Norcoms, 12 Mo. 549; Norcum v. 
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Gaty, 19 Mo. 65; Tucker et al. v. Moreland, 10 Pet. 72; 
Carpenter v. Jackson, 11 Johns. 539; Jackson v. Burchin, 
14 Johns. 124.) 

Judge Ryland concurring, the judgment is reversed and the 
cause remanded ; Judge Leonard absent. 


Matuews, Defendant in Error, v. Lecompre, Plaintiff in Error. 


1, Objections to the admission of téstimony should be specific, not general. 

2. Where a plaintiff in ejectment shows that whatever title the defendant may 
have had has passed by mesne conveyances to himself, it is not competent 
for the defendant to set up an outstanding title in a third person. 

3. Fraud in the consideration of a promissory note secured by a deed of 
trust, will not affect the title of one who purchases bona fide at a sale by 
the trustee under the deed of trust. 


Error to St. Louis Land Court. 


Morehead, for plaintiff in error. 
Gibson, for defendant in error. 


Ry.anD, Judge, delivered the opinion of the court. 


This is a suit in the nature of an action in ejectment for a 
lot of ground south of Mound street, in block No. 248 in the 
city of St. Louis. The plaintiff shows his title thus: Thomas 
J. White, being the owner as is alleged in fee, sold the lot in 
controversy with another lot or lots to John Arthur ; and White 
and his wife, Jane White, made a deed with general warranty 
to said Arthur for the lots, on the first of June, 1810, for and 
in consideration of the sum of six thousand dollars, eight hun- 
dred of which were paid down ; and Arthur executed his three 
several notes for the balance of the sum, of seventeen hundred 
and thirty-three dollars and thirty-three and one-third cents 
each, dated June Ist, 1840, and due in one, two and three 
years respectively from date. This deed was properly acknow- 
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ledged and recorded. The acknowledgment was dated July 
23d, and the deed filed for record the 24th, and recorded July 
25th, 1840, in recorder’s office in St. Louis county. To se- 
cure the payment of the balance of the consideration money 
provided for by the three notes as before stated, Arthur and 
his wife Rebecca executed a deed of trust, dated the same day 
of White’s deed to Arthur, namely June 1st, 1840, conveying 
the lots aforesaid to James B. Bowlin, in trust, in order to se- 
cure the payment of said notes to White. This deed of trust, 
signed by Arthur and wife, and also by said James B. Bowlin, 
was acknowledged and recorded on the 26th day of August, 
1840. These deeds were read in evidence by the plaintiff, who 
also gave in evidence a deed made and executed by James B. 
- Bowlin, the trustee, conveying the lot in question to the plain- 
tiff, Mathews ; the sale was had in order,to pay off the balance 
of six or seven hundred dollars due and unpaid on the last 
note; the sale was made on the 27th May, 1854. White had 
transferred the note, not by endorsement on the note, but by a 
written assignment on a separate piece of paper, as collateral _ 
security for a debt due by him to Catherine Sutton, and it was 
to pay this debt to Sutton that the trustee sold the lot in con- 
troversy. The defendant objected to this deed from Bowlin to 
Mathews, the plaintiff, being read in evidence ; his objection was 
overruled, and the deed was read. The defendant’s objection 
not stating for what cause, or on what grounds it was made— 
it simply being a general objection without any specific reason 
or cause—was properly disregarded by the court below, and no 
error can be based on such ruling. The deed must therefore be 
considered as read without objection. Plaintiff then called a 
witness—Mr. John Riggin—who stated that the defendant Le- 
compte and her tenants were in possession of the lot when suit 
was brought and before. The witness demanded the possession 
from her for the plaintiff, which she refused to give. This wit- 
ness being cross-examined, stated that he was present at the 
sale of the lot on the 27th May, 1854; said he cried off the 
lot. It was bid off to plaintiff; he believed the plaintiff paid 
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the money to the trustee; there were eight or ten persons at 
the sale ; said he was also present at the sale by Mr. Mauro, 
trustee, on the 6th day of February, 1854; said he was the 
auctioneer and cried it off. Here the plaintiff stopped. 

The defendant then called Trusten Polk, who stated he was 
present at the sale on the 27th of May, 1854; he had Arthur’s 
note then in his possession; he was the attorney for Mrs. Sut- 
ton ; he directed the sale, wrote the advertisement, and had it 
published in the ‘‘ Pilot,” a weekly paper. Witness stated that 
several years ago this note, accompanying a debt on Dr. White, 
was put into his hands for collection by Catherine Sutton, 
through her brother, James C. Sutton. There was no assign- 
ment on the note. There was a separate paper accompanying 
the note purporting to transfer the note as collateral security 
for the debt of said White. This was dated September 30th, 
1840. These papers lay in the witness’ hands a long time 
without doing any thing with them; he says he was delayed, 
he thinks, on account of the application of Dr. White for the 
benefit of the bankrupt law ; a short time before the aforesaid 
sale he came across these papers and concluded there was no- 
thing to prevent her from collecting her debt, and advised a 
sale under the deed of trust. The note spoken of was the same 
note referred to.in the advertisement ; there was a credit on 
it. The property was cried off by Mr. John Riggin, an auc- 
tioneer. Witness received the proceeds of sale and paid it to 
Mrs. Sutton. Witness said he represented Judge Bowlin at 
the sale. White left St. Louis for California about the spring 
of 1849. 

Defendant proved her occupancy of the house and lot since 
the spring of 1841. Defendant proved that Dr. White was in 
possession and occupancy of the house and lot in dispute in 
1841, and delivered the possession of it to Mrs. Lecompte, the 
defendant, who has kept it ever since. The house and lot are 
situated on south side of Mound street, about the center be- 
tween Broadway and Second streets, and eastwardly from the 
Big Mound. Arthur then occupied the house and lot next west 
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of Mrs. Lecompte’s house. About that time, that is, in 1841, 
Dr. White called on Mr. Arthur at the house occupied by him 
and demanded possession of the house and lot from Arthur. 
White did not then get possession. The defendant then read in 
evidence a deed from Thomas J. White and wife to Marie P. 
Leduc, trustee of the defendant in this suit, Mad. Cecile Le- 
compte, dated 26th April, 1841, for and in consideration of 
$4000, conveying the lot and premises in controversy to Leduc 
as trustee, with general warranty. This deed was acknow- 
ledged on 23d April, 1841, and filed for record 26th April, 
and recorded 3d May, 1841. The defendant then offered to 
read a deed from White and wife to defendant’s trustee for an 
adjoining lot, which was objected to and excluded ; also offered 
to read a deed from John F. Darby to Thomas J. White, which 
was objected to and excluded. Defendant then offered to show 
an outstanding title, and in support thereof offered to read in 
evidence from the second volume of State Papers, Crt. No. 
671, a confirmation to Pierre Chouteau, sr., and a survey of 
the United States to Chouteau—survey No. 671—both of which 
documents were, on objection, excluded by the court, and de- 
fendant excepted, and also excepted to the exclusion of White’s 
deed for an adjoining lot and to the exclusion of Darby’s deed. 
The plaintiff then read a deed from defendant to Nathaniel 
Holmes, as trustee for defendant’s children, for the same lot, 
which had been conveyed by White to Leduc as trustee for the 
defendant. This deed was dated 19th August, 1845, acknow- 
ledged on the 20th of August, and was recorded. The plaintiff 
then read a deed from Nathaniel Holmes as trustee of Mrs. 
Lecompte’s children, also signed and executed by her children, 
Reine Lecompte, Charles Lecompte, Catharine Elerdean and 
Eliza Byron, for the same lot, to the defendant, dated 13th 
September, 1852, properly acknowledged and recorded ; also 
read a deed from the defendant, Cecile Lecompte, to Charles 
G. Mauro as trustee, with general warranty, for the same lot 
of ground now in controversy in order to secure the payment 
of a debt to Vanvolzah ; this deed was dated 13th day of Sep- 
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tember, 1852. This deed to Mauro was duly acknowledged 
and recorded. He then read a deed from Mauro (the trustee 
to secure the debt to Vanvolzah,) dated the 6th of February, 
1854, by which said deed the said Mauro conveys the lot and 
premises in dispute to the plaintiff Mathews. All which last 
mentioned deeds were objected to as evidence by the defendant ; 
but the objections were overruled, and the deeds were admitted 
in evidence. The defendant then read a deed from herself to 
Nathaniel Holmes and John R. Shepley, trustees, in order to 
secure the payment of a debt which she acknowledged to owe to 
J. M. Eager and B. A. Hill, conveying the above mentioned 
lot and premises in controversy to them, the said Holmes and 
Shepley, for the purposes and trust mentioned therein. This 
deed bears date 18th August, 1845 ; was properly acknowledged 
and recorded. 

This is the substance of the evidence given and preserved in 
this case. The court gave the following instructions for the 
plaintiff: ‘* 1. If the jury believe from the evidence that Thos. 
J. White and wife executed the deed to John Arthur, given in 
evidence by plaintiff, and that said Arthur and wife executed 
the deed of trust to James B. Bowlin, also given in evidence by 
plaintiff, and that said James B. Bowlin executed the deed to 
plaintiff, also given in evidence by plaintiff, they will find for 
the plaintiff, and will in that event assess, as the damages sus- 
tained by plaintiff, the value of the use of said premises from 
five years before the commencement of the suit down to the 
present time, and will also find the present monthly value of 
said premises. 2. The above instruction is given without refer- 
ence to the question of limitation as made in the defendant’s 
answer. In regard to limitation, if the jury find from the evi- 
dence that the defendant Cecile Lecompte has had the quiet pos- 
session of the land in question, holding the same as owner for 
twenty years next before the commencement of this suit, then 
they ought to find for the defendant.” 

The defendant excepted to these instructions. The jury 
found in favor of plaintiff, and judgment was rendered for 
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plaintiff fer the lot first described in his petition. The defen- 
dant moved for a new trial, which being overruled, she sued out 
her writ of error, and brings the case here. 

In looking over the proceedings as preserved by the bill of 
exceptions, there can not arise a doubt as to the fact that the 
defendant has showed no title to the land in dispute. She 
claims under White and so does the plaintiff. In 1840 White 
sold the lot to Arthur and conveyed it by general warranty 
deed ; at the seme time, to secure the balance of the considera- 
tion unpaid, Arthur conveyed the lot to Bowlin. These deeds, 
duly acknowledged and recorded, were evidence to the world of 
the facts set forth therein. Now without ever showing any 
title afterwards in White, or ever showing a rescission of the 
contract between White and Arthur, and any release of the title 
from Bowlin, or reconveyance by Bowlin of the lot to White or 
Arthur, the defendant sets up a deed from White to Marie P. 
Leduc as her trustee, dated in 1841, (the previous sale still in 
full force, ) for the very same land and premises which White 
had the year before sold to Arthur. The defendant may indeed 
have been the victim of a gross fraud practiced on her by 
White, but that can not help her out against White’s previous 
grantee, with his deed properly acknowledged and recorded. 
But suppose, for the sake of argument, we admit that by 
White’s deed to Leduc, as her trustee, and by her deed to 
Holmes as trustee for her children, and by the subsequent deed 
of Holmes and her children to her, she acquired title to the lot 
in controversy, how then stands the case? She still shows, as 
regards this plaintiff, no title ; for, after Holmes, and her chil- 
dren’s deed to her, she again sold and conveyed, with covenants 
of warranty, all her estate in the lot to Charles G. Mauro, in 
trust to secure the payment of a debt to Vanvolzah, and Mauro 
afterwards, in pursuance of the said deed of trust, sold the lot 
to pay Vanvolzah’s debt, and the plaintiff Mathews became the 
purchaser. The defendant therefore, in no view of this case, 
as preserved by the bill of exceptions, has any right or title to 
the lot. Indeed the first view taken settles the case beyond any 
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dispute, and the instruction first given put the case to the jury 
fairly on this view—that is, that the defendant acquired no title 
to the lot from White, because White had no title at the time he 
made his deed to Leduc. Then as to the statute of limitations, it 
has nothing to do with the case. The defendant never pretended 
that she had occupied the lot for twenty years herself before 
suit brought, but she wished to track her occupancy to White’s 
and to those under whom White derived title, and thus make up 
the requisite time. But this can not be; because White had 
parted with all his title by deed, duly recorded, to Arthur, be- 
fore the defendant purchased of White. Arthur steps in be- 
tween White and Mrs. Lecompte and cuts off the chain of occu- 
pancy. She can not shove Arthur out and link her possession 
to White’s. 

The plaintiff showed title from White down to himself. He 
showed that as defendant made no other source of title to her- 
self but from White, and he having none at the time she pur- 
chased, she consequently could derive none from him. Now 
what right had the defendant to show an outstanding title in a 
third party against a plaintiff who had and claimed to have 
title by deed of general warranty from defendant to her trus- 
tee, Mauro, and from Mauro to plaintiff, and both claiming 
under a common source? Was not their title thus derived to 
plaintiff from defendant sufficient to stop her from setting up 
an outstanding title? The plaintiff shows that by his evidence 
he had all the right of defendant ; that he held under Mauro, 
the trustee, to whom she had conveyed by general warranty 
deed the premises in dispute. Now although it is in general 
competent for a defendant in ejectment to show title out of the 
plaintiff and in a third person, yet we think such will not be 
permitted to a defendant from whom plaintiff shows that he 
claims by a general warranty deed. 

The objections taken to the sale and proceedings by Bowlin, 
the trustee, are unavailing in this action. The alleged fraud 
in the Vanvolzah debt can not affect the purchaser at the trus- 
tee’s sale. 


“sy 
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Upon the whole record, we can not see that any error has 
been committed by the court below against the defendant. The 
judgment must therefore be affirmed; Judge Scott concurring ; 
Judge Leonard absent. 





Touor 


Macuirk, Respondent, v. McCarrrey, Appellant. 


1. A report of a referee, to whom a cause had been referred under article 16 
of the practice act of 1849, upon the whole issue, must be reviewed in the 
same manner as if the cause had been tried by the court, and the court had 
made a finding of the facts. 


‘Appeal from St. Louis Court of Common Pleas. 


The facts are sufficiently set forth in the opinion of the court. 
S. H. Gardner, for appellant. 
Reber, for respondent. 


Scort, Judge, delivered the opinion of the court. 


This was a judgment on the report of a referee. The third 
section of the 16th article of the practice act of 1849, provides 
that the ‘‘ report of the referees, upon the whole issue, shall 
stand as the decision of the court in the same manner as if the 
action had been tried .by the court; and their decision upon 
the matters referred may be excepted to and reviewed in like 
manner.”” The main objections made to the proceedings below 
is, that the evidence does not warrant the report of the referee. 
If such had been the case, the course of the defendant was a 
plain one. He should have specified the facts found as alleged 
against the evidence, and should have stated all the evidence in 
relation to them, and asked a review of the finding, and in the 
event of not obtaining if, should have excepted. There is no- 
thing in the other exceptions taken to the report of the referee. 
Judge Ryland concurring, the judgment will be affirmed ; Judge 
Leonard absent. 
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SHore’s ADMINISTRATRIX, Appellant, v. Coons, Respondent. 
: » 4ipp ’ p 


1. Although an administrator, wishing to make a final settlement, should suf- 
fer himself to be charged with the receipt of a debt due the estate, which 
had never been paid, and a judgment should be rendered against him for a 
balance found due upon such settlement, he may afterwards in his charac- 
ter of administrator sue for and recover the said debt. 

2. Although an administrator should be released by a probate court from lia- 
bility for an inventoried debt on the ground that it had been improperly 
inventoried, this can not be set up asa bar to an action brought by the 
administrator for the debt. 


Appeal from St. Louis Court of Common Pleas. 


Whittlesey, for appellant, cited Henderson’s Adm’r v. Hen- 
derson, 21 Mo. 379. 

Glover & Richardson, Krum & Harding, for respondent. 

I. The appellant did not file the proper notice to save the 
case for the opinion of the court. No motion or exception was 
made until fifteen days after the report had been filed. 

II. The court properly gave judgment on the report for the 
defendant. Ist, as to the item of $200—the appellant pro- 
cured the probate court to give her credit for that amount on 
the ground that it had been improperly inventoried as part of 
the effects of the estate. This was an admission on the record 
that the account was not due, and is inconsistent with her suit. 
2d, as to the item of $100—the record omits the transcript 
of the appellant’s settlement in the probate court, but the refe- 
ree found that the appellant in her settlement treated the ac- 
count as having been paid, having returned the account as col- 
lected, and that being paid, it formed a part of the balance of 
$299 48, with which she was charged in her final settlement. 


Scort, Judge, delivered the opinion of the court. 


The referee reported that the defendant owed the plaintiff the 
debt of one hundred dollars, but as he was of the opinion that 
it was due to her individually, and not as administratrix, she 
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was not entitled to a judgment ; and this report was confirmed 
and a judgment was entered against the plaintiff. We are of 
opinion that the facts stated in the report do not warrant the 
conclusion of law drawn by tae referee and sanctioned by the 
court. 

We do not see how the defendant, taking advantage of the 
confidence reposed in him, could change his liability to the 
plaintiff as administratrix, and convert it to a liability to her 
individually. The referee does not find that the defendant ever 
actually paid the debt of one hundred dollars; it is a forced 
inference drawn from the fact that he was the agent of the 
plaintiff. The defendant was the agent of the plaintiff as ad- 
ministratrix of T. Shore’s estate, and transacted all her busi-, 
ness as such. In that capacity he made a final settlement for 
her, and suffered a judgment for $299 48 to be entered against 
her, as the balance due the estate. Because it does not appear 
from the last or any other settlement whether the debt of one 
hundred dollars was collected or not, the referee comes to the 
conclusion that the defendant, as agent, treated it as paid, and 
regarded it as forming a part of the balance which was ascer- 
tained to be due to the estate from the plaintiff, and that it 
was thus extinguished—that is, an agent for an administrator, 
owing to the estate a debt, in making a settlement with the es- 
tate, shall suffer a judgment to go against the administrator 
for his debt, without paying one cent of it, and afterwards, 
when he is sued for that debt, he shall be permitted to set up 
the defence that the debt due the estate is extinguished and con- 
verted into a personal liability to the administrator. To make 
the matter plainer, a debt is due an estate; the administrator 
wishes to make a final settlement ; for that purpose, although 
he has not received the debt due, yet he suffers himself to be 
charged with it in the settlement, and there is a balance found 
against him ; afterwards, when the debtor is sued for his debt, 
he claims the right to insist that the original liability was extin- 
guished and converted into a demand personally due the admin- 
istrator. The present is a much stronger case, for here the 
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defendant is agent for the administratrix, and also is the debtor, 
and made the settlement without any evidence of the consent of 
his principal and against his duty. Although the judgment in 
the probate court may be binding on the plaintiff, and she may 
acknowledge the balance against her, yet there is no principle 
which now prevents her from suing for the debt in the same 
capacity in which she might have sued when she first became 
entitled to it. 

In thus meeting this question on its merits, we do not desire 
to be understood as intimating that, if the debt was a personal 
one, judgment could not be entered for it under the petition 
filed in this action. We give no opinion on that point. As 
this judgment will be reversed, it becomes necessary to advert 
to the evidence in relation to the debt or item of two hundred 
dollars. The defendant not being a party to the proceeding in 
the probate court, if it is to be regarded as a judgment, could 
derive no advantage from it as evidence. We have no hesita- 
tion in saying that if Mrs. Shore had gone in court and pro- 
cured an order releasing her from liability for the inventoried 
debt of the defendant, she might afterwards, in spite of such 
order, sustain a suit for such debt. An administrator has no 
right to give a voluntary release for a debt due his intestate. 
He has no right to destroy the effect of obligations by his decla- 
rations and conduct. He can not be a witness as to facts oc- 
curring subsequently to his becoming such. We do not say 
that such a course would not throw obstacles in the way of a 
recovery and render explanations necessary, but that it would 
be conclusive. If the defendant wanted a valid acquittal, why 
did he not advise a suit to be instituted against him and have 
the matter conclusively settled by the courts? But the defen- 
dant was the agent of the plaintiff, and conducted all things 
relative to the administration of the estate, and the inference is 
that the order in question was entered at his instance. If the 
proceeding was had without the knowledge or consent of the 
plaintiff, she can show that it was unwarranted and a fraud 
upon her. The bringing of a suit would be a disaffirmance of 
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the act of the agent. If there was any paper or document con- 
nected with the proceeding in the probate court which was execu- 
ted by the plaintiff, and which could be used as evidence against 
her, the originals should have been produced, and not certified 
copies. It is like the case of an affidavit or answer of a party 
to a cause offered in evidence by athird person. If either of 
these is intended to be used against the party making it, as 
containing an admission, the original must be produced, and 
the handwriting proved before it can be read. 

Judge Ryland concurring, the judgment will be reversed and 
the cause remanded ; Judge Leonard absent. 


Snore, Appellant, v. Coons, Respondent. 


1. Where it is apparent from the face of the report of a referee, to whom a 
cause had been referred under article 16 of the practice act of 1849, that 
the decision of the referee is erroneous, the judgment of the court confirm- 
ing the report will be erroneous, and the party aggrieved will be entitled 
to a reversal thereof, although no motion for a review be filed within the 
time required by law. 


Appeal from St. Louis Court of Common Pleas. 


Whittelsey, for appellant. 

Glover & Richardson, Krum § Harding, for respondent. 

I. The appellant did not file the proper motion to save the 
case for the opinion of this court. No motion or exception was 
made until fifteen days after the report had been filed, and no 
extension of time was asked or given by the court. 

If. Treating however the exceptions filed by the appellant as 
being in time and proper under the code, they omit to notice 
any points which can be reviewed in this court. 


Scort, Judge, delivered the opinion of the court. 


We do not know how the judgment in this case can be sus- 
tained. The referee reports that upon a fair settlement between 
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the parties there is a balance due to the plaintiff. This balance 
he refuses to allow her because her petition was so framed as 
not to authorize the entry of a judgment for it. The defen- 
dant’s answer denied that he owed the sums alleged to be aue 
by him in the petition, and made exhibits of all the dealings 
between the plaintiff and himself, and claimed a balance by way 
of set-off. This set-off was denied by a replication. Under 
it the referee reports in favor of the defendant a balance of 
$297 93. For this sum a judgment is rendered in his favor 
against the plaintiff. Now on what principle can this judgment 
be upheld? Although by the state of the pleadings the refe- 
ree was restrained from reporting a balance in favor of the 
plaintiff, yet did not the balance found to be due to her show 
that, on a settlement of all accounts growing out of the agency 
of the defendant, no balance could be due him under his plea 
of set-off. The validity of the set-off was in issue. A bare 
statement of the case is sufficient to show the injustice of the 
judgment. No argument can make it plainer. 

As the error of the judgment is apparent from the face of 
the report, the plaintiff is entitled to a reversal without having 
taken any exceptions to it. The judgment will be reversed and 
the cause remanded, and the plaintiff will have leave to amend 
her petition if she desires to do so. Judge Ryland concurring ; 
Judge Leonard absent. 


—-—+3@o7——- 


Tue Strate, Respondent, v. Rucker, Appellant. 


1. Tobacco, the growth of this state, is not one of the articles exempt from 
duty under the act to license auctioneers. (R. C. 1845, p. 161.) 

2. A person may be guilty, unde: the act to license auctioneers, (R. C, 1845, 
p. 162,) of exercising a trade or business of a public auctioneer without a 
license, clthough he may receive no compensation for the act of selling. 


Appeal from St. Louts Criminal Court. 


The defendant moved the court to give the following instruc- 
tions: ‘¢1. If the jury believe from the evidence in the cause 
86—VoL. XXIV. 
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that George W. Rucker sold at public outcry, at his place of 
business, the tobacco as charged in the indictment—the growth 
and production of this state—and that his services in selling the 
same were a mere gratuity, without reward or compensation, 
then you must acquit. 2. If the jury believe from the evidence 
that George W. Rucker sold tobacco at public outcry at his 
place of business in the city of St. Louis, and that all of said 
tobacco so sold was the growth of the state of Missouri, you 
will acquit. 4. To exercise the trade and business of an auc- 
tioneer is to pursue that business for a livelihood, and sell 
goods, wares, merchandise and property at public outcry for 
a compensation or reward.” The court refused to give the 
foregoing instructions. 

Cline & Jamison, for appellant. 

Mauro, (circuit attorney, ) for respondent. 


RyLanD, Judge, delivered the opinion of the court. 


George W. Rucker was indicted at the January term, 1856, 
of the St. Louis Criminal Court, for unlawfully exercising the 
trade and business of a public auctioneer. He appeared to the 
indictment and pleaded not guilty. The jury found him guilty 
and assessed the punishment by fine of five hundred dollars. 
He moved in arrest of judgment, also for a new trial ; both 
motions being overruled, ke brings the case here by appeal. 

The testimony showed that Rucker had at various times sold 
tobacco at auction in the county of St. Louis. Sometimes he 
would sell as many as thirty or forty hogsheads—at other times 
not so many. The hogsheads would weigh about 1200 pounds 
each, and were sold for various prices. This was within one 
year before the finding of the indictment. Mr. Rucker, the 
defendant, got fifty cents for each cask of tobacco that went on 
the brakes. The tobacco was always weighed and sampled, 
and sometimes sold at auction. There was no charge made for 
the selling. The witness who owned the warehouse stated that 
Rucker was to have fifty cents for each cask of tobacco that 
went on the floor. He was paid that amount, which was col- 
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lected of the customers of the house, for weighing and sampling 
and selling, when a sale was made, but no charge was made 
for the particular act of selling. Tne compensation to Rucker 
was fifty cents, whether there was a sale or not. The tobacco 
was the growth of the state of Missouri. Some may have been 
raised in Illinois. 

here can be no doubt of his selling at auction, and he 
showed no license for it. His defence is that no license is ne- 
cessary in order to sell at auction the tobacco which was the 
growth of this state; and that to be guilty, he must be proved 
to have followed the business for a livelihood or support, and 
the defendant complains of the instructions given against him 
and of the refusal to give the instructions asked for by him. 
The court instructed the jury: ‘‘ If they believe that defendant, 
at St. Louis county, one year next before the finding of the in- 
dictment, did exercise the trade and business of a public auc- 
tioneer, by selling leaf tobacco at public auction without a 
license, as charged in the indictment, they should find him guilty, 
and assess his punishment by a fine of five hundred dollars ; and 
in such case it makes no difference whether the defendant re- 
ceived any compensation for the specific act of selling or not, 
nor does it make any difference, so far as it concerns this pro- 
secution, where the tobacco was raised.” This instruction is 
correct. The act under which this prosecution is carried on 
declares that ‘‘ no person shall exercise the trade or business of 
a public auctioneer, by selling any goods or other property sub- 
ject to duty under this law without a license.” (R. C. 1845, 
p- 162.) ‘* Slaves, live stock, agricultural productions, farm- 
ing utensils, and household and kitchen furniture, sold at the 
residence of the owner ;’’—sales of this property shall be free 
of duty. (R. C. 1845, p. 164.) Then the growth of tobacco 
here makes no difference unless the sale at auction be at the 
residence of the owner. There is no pretence that such was 
the case here. The statute makes the penalty for a violation 
five hundred dollars. The defendant can not complain that 
the court laid down the law improperly. 
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The court very properly refused to give the instructions asked 
for by defendant. So far as these relate to the growth of the 
tobacco, the principle was properly stated in the one given first 
for the state ; as respects compensation and the following the 
business for a support, there was no foundation for any such 
instructions. The whole were therefore refused very properly. 
Let the judgment be affirmed ; the other judges concurring. 





Tue State, Respondent, v. Moopy, Appellant. 


1. Under the revised code of 1855 (R. C. 1855, p. 1189), the trial of misde- 
meanors may be submitted to the court by the defendant and prosecuting 
attorney. . 


Appeal from St. Louis Criminal Court. 
C. G. Mauro, (circuit attorney, ) for the State. 
RyLanD, Judge, delivered the opinion of the court. 


This was an indictment for exercising unlawfully the trade 
and business of a public auctioneer. The defendant appeared 
and by consent of the parties a jury was waived and the facts 
submitted on ‘‘ not guilty”? to the court, who heard the evi- 
dence and found the defendant guilty, and assessed the statu- 
tory fine of $500. The defendant moved for a new trial, which 
being overruled, he appeals to this court. There are no ques- 
tions of law saved in the record—no instructions given er re- 
fused—and indeed nothing in the case except as to the sufficiency 
of the evidence to support or warrant the judgment or finding 
of the court. We have examined the evidence and are satisfied 
that the court found properly. 

This case is, so far as relates to the trial by the court with- 
out a jury, similar to the case of the State v. Neales, 10 Mo. 
500. The case of Neales was tried under the act of 1845, 
which requires all issues of fact in any criminal case to be tried 
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by a jury. (R. C. 1845, p. 878.) The present case was 
tried under the act of 1855, concerning practice and proceed- 
ings in criminal cases. (R. C. 1855, p. 1189.) The last act 
expressly authorizes the defendant and prosecuting attorney, 
with the assent of the court, to submit the trial of misdemean- 
ors to the court, whose finding, in all such offences, shall have 
the force and effect of the verdict of a jury. ’ 

Under this last act, then, the court had the right to try the 
issue, and its finding, like a verdict, will not be disturbed even 
upon contradictory evidence. Let the judgment be affirmed ; 
the other judges concurring. 


—_+e6e,——- 


WiuLarp, Plaintiff in Error, v. Tue Mruiers’ & Manuractu- 
RERS’ INSURANCE CoMPANY, Defendant in Error. 


1. Where a steamboat, whose freight list is insured against a total loss only, 
meets with a disaster upon the contemplated voyage, and by a peril insured 
against is rendered totally unable to transport the cargo, and can not be 
repaired in a reasonable time to transport the same, this will amount to a 
total loss of the freight within the meaning of the policy ; and that too 
although a pro rata freight should be received for the portion of the voyage 
completed at the time of the disaster. 

2. In case of an insurance on freight “against a total loss only,” to author- 
ize an abandonment the loss must be an actual total loss, not a construc- 
tive or technical total loss. 


Error to St. Louis Court of Common Pleas. 


This was an action upon a policy of insurance. The defen- 
dant insured the plaintiff in the sum of $3000, upon the freight 
list of the steamboat Cataract on a voyage from St. Louis to 
New Orleans. The insurance was against a ‘‘ total loss only.” 
It was set up as a defence to the action that ‘‘ the freight list 
of the said steamboat was not totally lost as stated in said peti- 
tion ; on the contrary the defendant says that the said plaintiff 
received a large sum of money, to-wit, upwards of seven hun- 
dred and fifty dollars, as pro rata freight on the cargo and 
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passengers that were upon his boat on the occasion of the in- 
juries mentioned and set forth in the petition, whereof upwards 
of four hundred and fifty dollars was on account of pro rata 
freight on a cargo for said voyage.” After adducing in sup- 
port of his cause of action the policy of insurance, plaintiff, as 
appears from the bill of exceptions, ‘* gave evidence tending 
to show that he was the sole owner of the Cataract, and the 
person solely interested in the said policy at the time of the 
insurance and loss mentioned in the petition; and that her 
freight list and the fare of her passengers for the trip on which 
she was lost amounted to about $3000; that after leaving the 
port of St. Louis, on the voyage insured against, and after 
proceeding sixty miles upon her voyage toward New Orleans, 
said boat sustained an injury by the unavoidable perils of the 
river, by means of which the further prosecution of the voyage 
was rendered impossible ; that her cargo could not be sent for- 
ward for any less rate of freight than the Cataract had agreed 
to take it ; that said boat could not be repaired in time to pros- 
ecute said voyage. This was all the evidence on the part of 
the plaintiff.” The bill of exceptions proceeds as follows : 
‘¢ The defendant offered evidence tending to show that the plain- 
tiff received as pro rata freight for the trip insured by said 
policy of insurance the sum of $467; which was all the evi- 
dence offered by the defendant ; and thereupon the court gave 
at the instance of defendant the following instructions: ‘1. If 
the jury believe from the evidence that the plaintiff received any 
part of the freight insured, then there was not a total loss of 
the freight list, and the plaintiff can not recover. 2. If the jury 
believe from the evidence that the plaintiff received from the 
shippers of the cargo of the Cataract, or on their account, or 
on account of any of them, the sum of $483, or thereabouts, 
as freight of the cargo or part of the cargo of the Cataract 
for the trip, commencing November 17, 1854, then there was 
not a total loss of the freight list, and the plaintiff can not 
recover.’ ”? 
Plaintiff thereupon took a non-suit, with leave to move to set 
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the same aside. This motion having been made and overruled, 
the plaintiff brings the case to this court by writ of error. 

Hudson & Thomas, for plaintiff in error. 

I. There was a total loss of the subject insured within the 
legal acceptation of the term ‘‘ total loss.”? (4 Wend. 53.) 
It is not necessary in all cases of misfortune that the injury to 
the vessel should exceed one-half her value to justify an aban- 
donment ; if she be disabled, and can not repair in a reasona- 
ble time, the master may abandon the freight list ; and in some 
instances the vessel itself, as for a total loss. (15 Wend. 
532.) The effect of the words ‘‘ against a total loss only,” in 
ordinary cases of insurance, means that the loss must be equal 
to one-half the value of the article or subject insured. (6 
Mass. 464.) The instruction given was manifestly erroneous. 

ZT. T. Gantt, for defendant in error. 

I. The instructions given were correct. (Hugg v. Augusta 
Ins. & Banking Co. 8 How. 595; 2 Phill. on Ins. § 1767 and 
cases there cited. ) 


Scott, Judge, delivered the opinion of the court. 


From the cases to which reference has been made, one would 
come to the conclusion that the defence to this action is con- 
ceived in the idea that a total loss of freight can only exist, or 
can be said to have taken place, when the cargo is destroyed or 
jn such a state that freight can not be earned in respect to it. 
his may be true as far as it goes ; but it is not the only event 
which will entitle the assured to an action on a policy against a 
total loss of freight. Insurance of freight covers the risk of a 
loss of it by reason of a loss of either the ship by the perils 
insured against whereby it is prevented from transporting the 
cargo, or a loss of the goods by the perils insured against 
whereby the earning of freight by the transportation of them 
is prevented. (1 Phill. 1142.) Cases in reference to what 
constitutes a total loss of the cargo have no application to that 
now under consideration. The claim of the plaintiff to a re- 
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covery for a total loss rests upon the breaking up of the voy- 
age, whereby he was absolutely prevented from earning freight. 

The policy on freight, covering both the vessel and cargo 
against the perils for which the insurance was effected, it is ne- 
cessary that there should have been a total loss of the freight in 
order to warrant a recovery on the policy, it being only against 
a total loss. In the law of insurance, a total loss of the sub- 
ject of an insurance is where, by the perils insured against, it 
is destroyed or so injured as to be of trifling or no value to the 
assured for the purposes and uses for which it was intended ; 
or is taken out of the possession and control of the assured, 
whereby he is deprived of it; or where the voyage or adventure 
for which the insurance is made is otherwise broken up by the 
perils insured against. The interpretation given to the policy, 
by the instruction of the defendant, is, that if any the least 
amount of freight is earned, the underwriter is discharged and 
the assured has no right to recover, as the policy is only against 
a total loss. But this we conceive is not the meaning of the 
contract. If the cargo is lost, or if the vessel is totally disa- 
bled from performing the duty of transporting the cargo, and 
can not be repaired in a reasonable time to perform it, the con- 
tract, according to the construction given to it by the writers 
on the law of marine insurance, is violated, and the assured has 
a right to recover for a total loss. If the vessel is disabled, 
and the cargo remains, and freight is afterwards earned in re- 
spect to it, such freight does not affect the right of action, but 
is only considered in adjusting the amount of the loss. Phillips 
says that if the ship is rendered innavigable, and can not be re- 
paired for the prosecution of the voyage, and another can be 
procured within a reasonable time and distance, and the master 
has means to procure such other at an expense materially less 
than the amount of the freight for the voyage, the underwriter 
on freight or profits is not liable to be prejudiced by the master’s 
neglect to tranship, any more than the underwriter upon the 
cargo, and the loss will be adjusted as if the cargo had been 
transhipped and forwarded, and will be partial or total accord- 
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ing to the amount of the loss. (Phil. on Ins. § 1632.) This 
clearly shows that after the vessel is disabled, the freight that 
is or may be earned in respect to the cargo does not affect the 
right of action on the policy, but is regarded only in the adjust- 
ment of the loss. If, notwithstanding the disaster to the ves- 
sel, partial freight is earned, it will be allowed the underwriter ; 
_if the entire freight is earned, or might have been earned, the 
assured will recover nothing ; for the contract of insurance be- 
ing one of indemnity, if the assured has sustained no loss, or if 
he might have avoided the loss, he will not be entitled to recover 
any thing. In order to show that on a policy on freight against 
a total loss there may be a recovery notwithstanding there is 
salvage, we will refer to what was said by the court in the case 
of Murray v. Hatch, 6 Mass. 475, which was an action on a 
policy on freight against a total loss. The court says, ‘‘ as to 
the distinction contended for by the defendant’s counsel, and 
stated in the exceptions, of a constructively total and a physi- 
cally total loss, intending by the latter a loss without any sal- 
vage, it is not warranted by any of the text writers upon the 
subject of marine insurance ; a total loss with salvage is a case 
frequently mentioned and described ; and indeed it is difficult 
to conceive of any event or peril provided against by the ordi- 
nary forms of insurance which does not admit the supposition 
of some salvage remotely possible at the least ; as in the case 
of a ship foundering or burnt at sea, every possible chance of 
salvage is by no means excluded. But in the technical sense 
of the words ‘total loss,” and for every beneficial purpose in 
which a contract of insurance can be employed, a ship foundered 
or burnt at sea, or wrecked or broken upon the land, so as to 
be past relief or repair, is specifically and as a vessel totally 
destroyed ; and such an event is a total loss, and, when it has 
happened from a peril insured against it, is a loss for which the 
underwriter is liable, notwithstanding a salvage and a vcry 
considerable salvage remaining, and notwithstanding any re- 
striction the policy may contain as being expressed to be an 
insurance against a total loss only, or as containing an excep- 
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tion or warranty on the part of the assured against average or 
partial losses.”? 

As the bill of exceptions was only prepared with a view to 
raise the question involved in the instruction given by the court, 
we will not express an opinion on the plaintiff’s case, as it was 
not got up with that view. However, as the cause will be re- 
manded, we may as well give an opinion on some of the ques- 

. tions discussed, as they will recur on the trial hereafter to take 
place. The plaintiff is mistaken in supposing that on a policy 
on freight against a total loss only, a party is entitled to aban- 
don for a technical total loss. The rule that there may 
be an abandonment for a technical total loss, has never been 
applied to a cargo consisting of memorandum articles. A 
memorandum article is one for whose loss the insurer is not lia- 
ble, unless the loss is an actua! total one. As the insurer in- 
demnifies only against a total loss, it would be a clear perversion 
of his contract to make liable for a loss which was not really 
total but only so by construction. It would be taking from 
him the protection he intended by the restriction imposed on his 
undertaking. (Marcardier v. Ches. Ins. Co. 8 Cranch, 47.) 
To the same effect is Philips, who says an insurance against a 
total loss only, or with the exception of particular average, the 
two forms being equivalent, excludes a constructive total loss on 
account of damage to the article, &c. (2 Phil. § 1767; Hugg 
v. The Augusta Ins. & Banking Co. 7 How. 605.) It should 
be observed that the cases of the American Ins. Co. v. Center, 
4 Wend. 47, and the American Ins. Co. v. Ogden, 15 Wend. 
532, which seem to maintain a contrary doctrine, were on poli- 
cies not limiting the loss to a total one only. 

This case must turn on the question whether the voyage was 
broken-up. What will be a breaking up of the voyage must 

depend on the circumstances of each case. Cases may be sta- 

ted which will make the answer to the question a plain one. 

Others may occur which will admit of doubt. An accident, 

caused by one of the perils insured against, which merely causes 

a delay or retardation not going to the destruction of the con- 
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templated adventure, is not a good cause of abandonment so 
as to amount to a total loss. That the retardation may dete- 
riorate the value of the cargo will not justify an abandonment 
as against the insurer of freight, for the shippers are bound to 
pay the full freight for the voyage if the cargo is carried to the 
port of destination; and specifically remains, notwithstanding at 
its arrival it is by reason of sea-damage utterly ruined. The 
contract of the ship-owner is to convey the cargo to the port of 
destination ; but he by no means warrants the state in which it 
shall arrive, as it may be affected by the perils of the sea or 
other perils against which his contract does not bind him. So, 
if the retardation will not so affect the cargo as to make it in- 
capable of earning freight, it can not be considered in the ques- 
tion whether there was a breaking up of the voyage in an action 
on a policy against a loss of freight. (Jordan v. Warren Ins. 
Co. 1 Story C. C. 354; 2 Phil. § 1767.) 

Whether another vessel can be procured in a reasonable time 
to transport the cargo is, as we have seen, a consideration that 
does not affect the inquiry whether the voyage has been broken 
up by the perils insured against. That is a circumstance of im- 
portance only in adjusting the amount to be recovered, not in 
determining the right to an action. 

Judge Ryland concurring, the judgment will be reversed and 
the cause remanded; Judge Leonard absent. 


Scnvttz et al., Appellants, v. LrNDELL, ef a/., Respondents. 


1. A survey of the out-boundary line of the town of St. Louis—the plat of 
which is commonly known as “ Map X”?—is not conclusive upon persons 
claiming title under confirmations by virtue of the first section of the act 
of Congress of June 13, 1812; the said act is operative to confirm to in- 
dividuals common field lots, out-lots, &c., as well without as within the 
said out-boundary line as established by said survey. (Milburn v. Hortiz, 
and Tayon v. Hardman, 23 Mo. 532, 539, affirmed.) 
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Appeal from St. Louis Land Court. 


This was an action in the nature of an action of ejectment 
for the possession of a portion of a tract of one by forty 
arpens, situate in the Grand Prairie common field, near St.- 
Louis, which said tract of forty arpens ‘‘ was cultivated and 
possessed by Jean B. Provenchere, prior to the 20th day of 
December, 1803, as a common field lot of the Grand Prairie 
common fields adjoining and belonging to the town of St. 
Louis,” &c. It was admitted that the land in controversy lies 
outside and westwardly of the outboundary line of the town of 
St. Louis, as established in the year 1840. The court gave the 
following instructions : ‘*1. The title of the legal representatives 
of William Bizet originating in the concession of the date of 
February 7, 1769, and confirmed by the act of Congress of 
July 4, 1886, is a better title to the land in said concession 
and confirmation mentioned than any title that is or can be set 
up by the plaintiffs as originating in and derived from the mere 
fact that John B. Provenchere possessed and cultivated said 
land for several years prior to the 20th day of December, 
1803 ; provided the jury find that the land in question lies out- 
side and beyond the outboundary of the town of St. Louis, as 
shown in ‘Map X.’ 8. Upon the case made in evidence by the 
plaintiffs, they are not entitled to recover in this action.” 

The plaintiff took a non-suit, with leave to move to set the 
same aside. 

MN. Holmes, for appellants. 

The instructions given were erroneous. (Milburn v. Hor- 
tiz, 28 Mo. 532; City of St. Louis v. Toney, 21 Mo. 248.) 

E. Bates (with whom were Hill, Grover & Hiil,) for re- 
spondents. 

I. This suit is based entirely upon the fact that Jean B. Pro- 
venchere cultivated and possessed the land sometime more than 
fifty years before the commencement of this suit, without any 
statement or testimony tending to show that either he or his 
heirs ever afterwards possessed the land or exercised actual 
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control over it, or that he had any ‘right, title or claim’? to it 
at any time. The petition shows on its face that the land was 
granted by the Spanish government to another man (William 
Bizet), and that the United States recognized that grant, and 
confirmed the title to the legal representatives of said Bizet by 
the act of July 4, 1836. By the concession the title of Bizet, 
was prima facie good as against Spain, and the title of Bizet’s 
representatives is absolutely good as against the United States. 
(Strother v. Lucas, 12 Pet. 410; Harrold v. Simonds, 9 
Mo. 382.) 

II. J. B. Provenchere, under whom the plaintiffs claim, if 
now alive, and the plaintiff here, would have no show of right 
without showing a confirmation to himself by virtue of the act 
of June 13, 1812. This he could not do for several obvious 
reasons. The act of 1812 does not make and does not profess 
to make original simple donations of lands to the people who 
might have possessed or cultivated them in Spanish times. All 
it does, and all it professes to do, is to confirm existing 
‘‘rights, titles, and claims” to lots, &c. It is apparent that 
the representatives of Bizet had a ‘right, title or claim” to the 
lot as old as the concession to their ancestor in 1769, and that 
the lot was ‘‘ inhabited, cultivated and possessed’? prior to 
’ December 20, 1803. If these facts be sufficient to operate a 
confirmation by force of the act of 1812, then the confirmation 
to the same parties by the act of 1836 is merely cumulative. 
Both confirmations show title out of, and adverse to, Proven- 
chere. The allegation of the petition is that Provenchere cul- 
tivated and possessed the land prior to December 20, 1803 ; 
the proof is that he did so cultivate it; that he married Bizet’s 
widow, and got the lot by his wife. The presumption both of 
law and honesty is that he culivated it fairly under the prior 
existing right and claim, and not for the purpose of getting a 
title for himself and thus cheating the heirs of the grantee out 
of their inheritance. 
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Scott, Judge, delivered the opinion of the court. 


It does not appear to us that any other point was decided by 
the court, of which the plaintiffs have a right to complain, than 
that the lot in controversy, not being within the survey of the 
outboundary of the town of St. Louis as represented on the 
‘¢Map X,”? was not confirmed by the act of June 13, 1812. 
Since this opinion was expressed, the question has received the 
determination of this court, and it is now regarded that the out- 
boundary as laid down on that map does not affect a title of a 
a claimant under that act. For the 2d and 8d instructions 
given by the court below, the judgment will be reversed. We 
do not believe that this case has been submitted to us in a shape 
in which we can determine it on its merits without incurring 
the risk of doing injustice to the parties. In plain cases, 
where parties have submitted to a non-suit, and it is clear that 
they can not recover, this court has refused to reverse the judg- 
ment of the court below, although erroneous instructions had 
been given against them. But we do not consider that this is a 
case of that character. Being of the opinion that the cause in 
the court below turned on the question to which reference has 
been made, the judgment will be reversed and the cause re- 
manded ; Judge Ryland concurring ; Judge Leonard absent. 


McCone eé¢ al., Appellants, v. Hut e¢ a/., Respondents. 


1. Calls for boundaries may be controlled by other words of description in 
a deed. 


Appeal from St. Louis Land Court. 


The facts are set forth in the opinion of the court. 

Whittelsey, for appellants. - 

I. The deed of the executor of Robert N. Moore did convey 
the land sued for. The deed is to be construed to refer to 
facts existing at the date of its execution, and the boundaries re- 
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ferred to, therefore, would be the boundaries existing at the date 
of the order and sale, and the survey for Laclede would there- 
fore be the United States survey No. 1584, that being the 
‘¢]and conveyed for Laclede” at that date. (Jones v. John- 
ston, 18 How. 150-6; Lamb v. Rickets, 11 Ohio, 311; Gi- 
raud’s Lessee v. Hughes, 1 Gill & Jo. 249.) The plaintiffs 
are entitled to all the land within the boundaries called for, al- 
though its quantity be greater than stated in the deed. (Mar- 
shall v. Bompart, 18 Mo. 84; 5 Metc. 15; Jackson v. Defen- 
dorf, 1 Caines, 478.) There are three parts to this descrip- 
tion, and apparently the different parts do not agree together. 
1st. It is to be ¢hree arpens in front, and is to be bounded 
southwardly and northwardly by lands surveyed for Laclede. 
The land sued for is bounded south by Laclede, as surveyed by 
the United States; but there is no land surveyed for Laclede 
on the north. 2d. But to make it more certain, it was to be 
the land surveyed for Gagnon, as appears from Livre J'er- 
réen ; but no such survey is found ; and the United States sur- 
vey No. 1591 gives only one and a half arpens front ; so we 
have Gagnon’s land, one and one-half by forty arpens, and one 
by forty arpens on the south, to have the land bounded south 
by land surveyed by Laclede. 38d. It was to be also the same 
land conveyed to Philip Fine and wife to the Moores, and the 
same sold by commissioners to R. N. Moore and others ; and 
it may be admitted that they did not intend, nor suppose them- 
selves, to divide and sell the land sued for, although the calls 
for boundaries embrace it. If the plaintiffs’ construction of 
the order of sale and deed is right, the only error in the actual 
description will be the call for the three arpens front. Courses, 
and especially distances, yield to calls for ascertained and set- 
tled boundaries. (Campbell v. Clark, 8 Mo. 553; McKee v. 
Somers, 15 Mo. 84; Jackson v. Ives, 9 Conn. 661.) The 
first part of the description being more definite, will pass all 
within the boundaries of a tract, although the latter description 
of the land conveyed or sold may not pass it. (Jackson v. 
Remsen, 18 Johns. 107 ; 5 Metc. 15; Jackson v. Barringer, 15 
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Johns. 471.) The line of a tract of land is a call as well as a 
natural object. (Carroll v. Harwood, 5 Harr. & Johns. 163 ; 
Pennington v. Bordley, 4 Harr. & Jo. 457.) The land sur- 
veyed for Laclede is an actual boundary, as shown in evidence, 
and that call appeared upon the plats of the United States sur- 
veys, to which purchasers would go for reference as to the 
actual location of the tract sold and its bounds. 
Cline & Jamison, for respondents. 


Scott, Judge, delivered the opinion of the court. 


Robert N. Moore died in 1849, having devised all his real 
estate to his wife Mary Ann. In September, 1850, his widow, 
Mary Ann Moore, intermarried with James M. Lyon. Hugh 
Garland was the executor of R. N. Moore, and as such procured 
asale of real estate belonging to his testator. On the 17th 
November, 1851, James M. Lyon bid off the real estate thus 
sold. Qn the 29th March, 1852, by a deed duly recorded, 
Lyon, and his wife claiming as devisee, conveyed to Joseph S. 
Hull, one of the defendants, their interest in the lot in dispute. 
Lyon being unable to comply with the terms of the sale made 
by Garland (the executor), conveyed the interest acquired at 
said sale to the plaintiffs, McCune & Vandeventer, on the 21st 
September, 1853, and on the same day the executor gave them 
a deed for the land purchased originally by Lyon. McCune 
and Vandeventer, the plaintiffs, claim that the deed received by 
them from the executor of R. N. Moore conveyed the interest 
to them in the lot which Lyon and his wife had coneyed to Jo- 
seph S. Hull, the defendant. This interest is the subject of 
this controversy. 

The lands in controversy consisted of three common field 
lots belonging to the Grand Prairie, north-west of St. Louis. 
Two of these lots were one and a half arpens by forty arpens 
in width, and constituted a tract or parcel of fhree arpens in 
front by forty in depth. The other lot was one arpent in front 
by forty in depth, and constituted another tract or parcel. The 
two tracts adjoined each other and formed a parallelogram of 
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four arpens in front by forty in depth. The whole parallelo- 
gram was under one enclosure at the time of the executor’s 
sale, and made the homestead of the Moore family—the dwell- 
ing-house being on the one by forty arpens. Some of the wit- 
nesses were of opinion that at the sale the whole four arpens 
front were sold. The two tracts composing the entire parallel- 
ogram had been acquired by the Moore family at different 
times by distinct purchases from different vendors—the three 
arpent lot from Philip Fine, and the one arpent lot from the 
heirs of Benito Vasquez—and by this description it was con- 
veyed by Lyon and wife to Joseph S. Hull, the defendant. The 
deed under which the plaintiffs claim, being the deed of Gar- 
land, R. N. Moore’s executor, contains the following descrip - 
tion of the land: ‘ A tract or parcel of land situate in the Big 
Prairie, about three miles north of the town of St. Louis, con- 
taining three arpens, more or less, in front, by forty, more or 
less, in depth ; bounded southwardly and northwardly by lands 
surveyed for one Laclede, being the same tract surveyed for one 
Philibert Gagnon, otherwise called Laurent, under the name of 
Laurent, as appears by Livre Terrien, No. 2, p. 49, book T, 
p- 171, being the same land conveyed to Alex. Moore, Nelson 
Moore, Robt. Moore, Elizabeth Moore and Jas. Moore, by Philip 
Fine and Sarah his wife, by deed dated April 25, A. D. 1823, 
and being the same tract deeded in 1837 by M. P. Leduc, Jos. 
Corbit and Joseph Charless, as commissioners in partition, to 
Robt. N. Alexander and Elizabeth Moore.”? The deed then only 
calls for a lot three by forty arpens. The appraisement of the 
land, made preparatory to the sale, described it as alot of three 
by forty arpens, and the appraisement was not in the lump but 
by the arpent. In the order of sale the land was described as 
it was in the plaintiffs’ deed. The deed referred to in the above 
description as made by the commissioners in partition, Leduc, 
Corbit and Charless, shows that only one hundred and twenty 
arpens were divided by them, being the area of the three by 
forty urpens lot. The deed from Fine to the Moores, also 
mentiozed in the foregoing description, conveyed a parcel of 
37—VOL. XXIV. 
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land containing three arpens, more or less, in front, by forty 
arpens, more or less, in the rear. 

This seems to us a very plain case when the facts are under- 
stood. The plaintiffs have the quantity in the number of arpens 
they supposed they were purchasing when they took their deed. 
This does not satisfy them. They insist that the boundaries in 
their deed entitle them to one hundred and sixty arpens instead 
of one hundred and twenty, the quantity they supposed they 
were buying. The plaintiffs claim under a deed which calls 
for a lot of three by forty arpens, more or less. This lot has 
three different descriptions in their deed. Two of these de- 
scriptions show the lot to be three by forty arpens, thus corres- 
ponding with the deed referring to them. The plaintiffs would 
have us reject these two descriptions corresponding with their 
deed, and adopt the other one, which would give them a lot va- 
riant in its dimensions from that called for by their deed—a lot 
of four by forty arpens. This too is insisted on, while the boun- 
daries of this last description are not ascertained, but depend 
on evidence by no means satisfactory. On what principle of in- 
terpretation can we reject the two descriptions which answer the 
call in the deed, and adopt the other which does not correspond 
with it, and whose boundaries are merely conjectural? After 
thus fixing the boundaries of this description, by force of the 
‘more or less”? they would include another common field lot 
in their deed. Whoever heard that the words ‘‘ more or less,” 
when used in a deed describing a common field lot of one of 
the usual dimensions, should be so construed as to include an- 
_ other common field lot? The words ‘‘ more or less” used in 
describing the front of a lot mean no more than they do in 
describing its depth. They mean that the Jot conveyed may 
be in size more or less than the dimensions given, but not 
that they may be so extended as to include a separate and dis- 
tinct lot. The doctrine of quantity yielding to ascertained 
and fixed boundaries has nothing to do with such a case, even 
if there were such boundaries. But this is not all. The plain- 
tiffs claim this lot, or an interest in it, although the individual 
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from whom they claimed had, by a deed recorded, conveyed 
away the lot before they received their conveyance from him. 
It is impossible to read the evidence in this case and not come 
to the conclusion that the plaintiffs not only have no title to the 
lot in question, but it would be unjust to give them any. They 
have as much land as they bought, and with what face can they 
ask that another lot may be added to their quantity? If we 
throw aside the deeds and go into the extrinsic evidence, the 
testimony of Charless, the commissioner in partition, who swears 
that he did not divide the lot in dispute, consequently that it is 
not included in the plaintiffs’ deed, is at least an equipoise for 
all that in support of the plaintiffs’ pretences. But such evi- 
dence can not affect this case. It stands upon the deeds in evi- 
dence, and they, beyond all doubt, show that the plaintiffs have 
no claim. , 

We deem it unnecessary to review the instructions, as from 
the face of the papers the plaintiffs can not make a case on 
which they would be entitled to recover. Judge Ryland con- 
curring, the judgment will be affirmed; Judge Leonard absent. 


Martin, Appellant, v. Mappox, Respondent. 


1, An assignment of a stock of goods to a trustee for the benefit of certain 
designated creditors which provides that the grantor shall be allowed to 
remain in the possession of the property assigned, and to sell and dispose 
of the same in the usual ¢ourse of business until default, is void upon its 
face as a matter of law as against creditors. (Brooks v. Wimer, 20 Mo. 
503; Walter v. Wimer, ante, p. 63, affirmed.) 

2. Such a deed of assignment will be held valid as against creditors who 
have assented to and affirmed it. 


Appeal from St. Louts Court of Common Pleas. 


Krum & Harding, for appellant. 
I. The court erred in excluding the proof which appellant 
offered to make, because the assent of the beneficiaries named 
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in said deed cured any defect which might arise from the terms 
and provisions thereof, and testimony to prove such assent 
was competent to rebut alleged fraud, whether constructive or 
actual. 

II. Upon the whole case as proved and offered to be proven, 
the judgment should have been for the plaintiff. 

M.D. & G. P. Strong, for respondent. 


RyLanpD, Judge, delivered the opinion of the court. 


The plaintiff brought his action against Maddox, the defen- 
dant, who, as sheriff of St. Louis county, had seized and taken, 
by virtue of an execution to him directed, certain property 
which the plaintiff claims by virtue of a deed of trust made by 
‘True W. Hoit to the plaintiff as trustee for the benefit of cer- 
tain creditors of Hoit named in the deed. 

The following is the deed of trust: ‘‘ This deed made this 
20th day of November, 1854, by and between True W. Hoit, 
‘party of the first part, Missionary E. Martin, party of the se- 
cond part, both of the city and county of St. Louis and state 
of Missouri, and the persons and firms, creditors of said party 
-of the first part, hereinafter named, parties of the third part, 
witnesseth: that the said party of the first part, for and in 
consideration of the debts and trusts hereinafter named and 
created, and of the sum of one dollar to him paid by said party 
of the second part, does by these presents grant, bargain, sell, 
assign, transfer and set over unto said party of the second part 
and his legal representatives or assigns, all and singular the 
goods, wares and merchandise, store fixtures and furniture, 
constituting the stock in trade of him, the said party of the 
first part, in his business as a retail and wholesale dry goods 
merchant, which gocds, wares and merchandise, store fixtures 
and furniture, are at presert situated in the store No. 155, on 
Third street, in the store Nos. 212 and 214 Broadway, in the 
store No. 218 Broadway, and in the store at the south-east 
corner of Main street and Washington avenue, all in said city 
of St. Louis ; also all and singular the goods, wares and mer- 
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chandise, store fixtures and furniture that may hereafter be 
added to said stocks in either or all of said stores, whether by 
purchase or otherwise ; and said party of the first part further 
agrees with said party of the second part, and his legal repre- 
sentatives or assigns, that he, the said party of the second part, 
and his legal representatives or assigns, shall have a valid lien 
for all the uses and purposes hereinafter named, upon all and 
singular the goods, wares and merchandise, store fixtures and 
furniture, wherever situated, that said party of the first part 
may hereafter add to his present stock in trade, whether by pur- 
chase or otherwise. To have and to hold the above conveyed 
property unto him, the said party of the second part, and to 
his legal representatives or assigns, forever, in trust nevertheless 
for the following uses and purposes, viz: Whereas said party 
of the first part is justly indebted to said parties of the third 
part, (being the persons and firms hereinafter named,) in 
various sums, which indebtedness is partly evidenced by notes 
of said party of the first part, and in part remains in open 
account ; and whereas said party of the first part has under- 
taken and agreed to pay and discharge such portions of said 
indebtedness as is hereinafter set out, in the space of one year 
from the date of these presents ; and whereas he has underta- 
ken and agreed not to sell or dispose of said property herein- 
before conveyed, excepting in the usual course of business : 
Now, therefore, if the said party of the first part shall well 
and truly pay to each of the said persons and firms the sums 
hereinafter directed to be paid to them, respectively, within one 
year from the date of hereof, and if he shall also weil and 
truly keep his said agreement not to sell or dispose of said pro- 
perty except as aforesaid, then this deed shall be void; but if 
he shall fail to pay said sums or any of them, or any part of 
either, or if he shall fail to keep his said agreement last above 
mentioned, then and in either case this deed shall remain in 
force ; and in such case, said party of the second part shall 
forthwith proceed to seize and take possession of the whole or 
any portion of the goods, wares and merchandise, store fixtures 
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and furniture, above conveyed or named, wherever the same 
may then be found, and shall proceed to sell the same at public 
vendue, at any convenient place in said city of St. Louis, to the 
highest bidder, for cash, first giving ten days’ notice, by adver- 
tisement in some newspaper published in said city, of the time, 
terms and place of sale, and a general description of the pro- 
perty to be sold ; and shall deliver the same to the purchaser 
or purchasers thereof, and shall collect and receive the proceeds 
of such sales, out of which he shall pay, first, the cost and ex- 
penses of executing the trusts hereby created ; second, he shall 
pay to the following named persons and firms (being said par- 
ties of the third part) the sums set against their names, respec- 
tively, if so much be then due them from said party of the first 
part, and if not, then such portion thereof as may remain un- 
paid, viz: To Woods, Christy & Co., of St. Louis, $444 06; 
to Blanchard, Converse & Co., of Boston, Mass. $4289 01; 
[here follow the names of many persons, with the amounts due 
each] ; provided, nevertheless, that if the proceeds of said sale 
should not suffice to pay the above named sums, or so much 
thereof as may then be unpaid, in full, said party of the second 
part shall apply said proceeds to the pro rata payment thereof. 
Said party of the first part shall be allowed to remain in the 
possession of said property hereinbefore mentioned, and to sell 
and dispose of the same in the usual course of business until 
default made as aforesaid ; and if a sale shall be made by the 
party of the second part as hereinbefore provided, and there 
shall be a surplus after paying the costs and expenses and said 
debts aforesaid, such surplus shall be paid to said party of the 
first part or his legal representatives; and said party of the 
second part hereby covenants faithfully to perform and execute 
the trusts herein created. In witness whereof,” &c. 

The plaintiff also offered to prove as preliminary to offering 
the deed made by Hoit to plaintiff, dated November 20, 1854, 
the same just set out above, ‘‘ that the several parties and firms 
mentioned in said deed as cestuz que trusts or beneficiaries had 
actual notice of the making said deed, and verbally assented to 
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the terms and conditions thereof before the defendant in this 
case seized the property in question ; that the property is a part 
of the same mentioned and described in said deed, and is of the 
value of $6000 ; that the defendant seized and took away the 
property in question as stated in plaintiff’s petition; that the 
property at the time of the seizure was in the store or ware- 
house mentioned in the deed; and that the plaintiff at the time 
was in the employment of Hoit, in said store, and engaged in 
the actual management and control of said property for the pur- 
pose of selling the property and carrying into effect the terms 
and conditions of said deed.”? The defendant objected to this 
evidence. The court excluded it, and plaintiff excepted. 

The defendant gave in evidence the execution in favor of 
Blanchard and others against Hart. It recited that, ‘* Whereas, 
John A. Blanchard, James A. Converse, William H. Harding, 
Joseph H. Gray and Edmund W. Converse, on the 23d day of 
November, 1854, at our Circuit Court, recovered against True 
W. Hoit the sum of forty three hundred and forty-one dollars 
and eighty-four cents,”’ &c., commanding the sheriff to make the 
debt and costs, of the goods, &c., of said Hoit. The cause was 
tried by the Circuit Court without a jury; the court found the 
issue for the defendant, and judgment was rendered for him 
accordingly. The following is the finding of the court: ‘* That 
the only title or interest in the goods, wares and merchandise 
sued for, which the plaintiff has, is under and by virtue of the 
deed offered in evidence ; that the goods, wares and merchan- 
dise sued for were part of those described and included in said 
deed, and were of the value of $6000; that said goods, wares 
and merchandise were, at the commencement of this suit, in 
the possession of the defendant as sheriff of St. Louis county, 
under and by virtue of the writ of execution against True Wor- 
thy Hoit mentioned in the answer of the defendant.” The 
plaintiff brings the case here by appeal. In this court the ap- 
pellant’s counsel has made two points on which he relies for the 
reversal of this judgment; 1st, the court below erred in ex- 
cluding the proof which the appellant offered to make, because 
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the assent of the beneficiaries named in the deed cured any de- 
fect which might arise from the terms or provisions thereof, 
and testimony to prove such assent was competent to rebut 
alleged fraud, whether constructive or actual; 2d, upon the 
whole case, as’ proved and offered to be proved, the judgment 
should have been for the plaintiff. 

The deed in this case from Hoit to Martin is void as is seen 
by its face. (Brooks v. Wimer, 20 Mo. 503.) Indeed it is 
not pretended by the plaintiff’s counsel that the deed is other- 
wise, but they contend that the knowledge of the making of 
such deed, of its terms and provisions, and of the acceptance 
of the same, and the assent thereto by the creditors of Hoit, 
the beneficiaries in the deed, make it good as to such benefi- 
ciaries and creditors; it is not made to defraud them when 
made by their knowledge and consent. Grant that such is the 
law in such cases, still it remains to be seen if the facts in this 
case come within it. The principle is well established. In 
Hone v. Henriquez, 13 Wend. 248, the Chief Justice, in de- 
livering the opinion of the court, asked the question: ‘* Why is 
an assignment by a debtor fraudulent? It is only so because 
the effect of it is to delay or defeat creditors in the collection 
of their demands. It is a proceeding therefore adverse to the 
interests and wishes of creditors ; but if all the creditors assent 
to such assignment, and agree voluntarily to take their propor- 
tion of the assigned property and discharge the debtor, there is 
no fraud in such a transaction, and of course such an assign- 
ment, executed with the assent of all the creditors, would be 
valid, not void.” An assignment confessedly fraudulent is 
good as to creditors who assent to it. (Burrill on Assignments, 
406.) It may be valid in favor of such creditors who choose 
to affirm it, and voidable against such who disaffirm it. In 
Burrows et al. v. Alter et al., 7 Mo. 424, this court held the 
same doctrine. Admitting such to be the law, and that the 
deed of trust in this case is not fraudulent and void as to 
the beneficiaries and creditors accepting and affirming it, still 
the question to be looked at is, did the offered and rejected proof 
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show that the plaintiffs in the execution, under which the defen- 
dant seized the goods in controversy, had ever assented to or 
affirmed the act of Hart in making this deed of trust? We 
nowhere find that such evidence was offered. The name Blanch- 
ard, Converse & Co., of Boston, Mass., is among the names 
of others in the list of creditors. Their debt is put down at 
$4289. The proof was not offered that the plaintiffs in the ex- 
ecution under which the goods were seized were the same men- 
tioned in the list of creditors. The judgment recited in the 
execution is for a different amount; it is for $4341 84. We 
can not say that they were the same. The judgment too as re- 
cited was rendered on the 23d day of November ; the deed is 
dated the 20th of November. The evidence was not made to 
bear on the creditors in the execution, and was properly re- 
jected. Then in such a state of the case the court was right in 
declaring the deed void as to the creditors in the execution, 
and, so far as this action is concerned, gave the plaintiff no 
right to maintain it against the sheriff. 

On the second point we think from the whole case the court 
below could not have rendered judgment otherwise than it did. 
Its judgment therefore is affirmed; Judge Scott concurring ; 
Judge Leonard absent. 


Martin, Appellant, v. Rice & Mappox, Respondents. 


1. A deed of assignment of a stock of goods to a trustee for the benefit of 
certain designated creditors, which provides that the grantor shall be al- 
lowed to remain in the possession of the property assigned, and to se!l and 
dispose of the same in the usual course of business, being void upon its 
face as a matter of law as against creditors, will not be made good, as 
against a creditor who has not assented thereto, by a subsequent deed of the 
grantor relinquishing to the trustee all the rights and privileges reserved to 
the grantor by the above provision, and providing that the trustee “ may, 

at any time when he shall see fit, seize and take possession of the said pro- 

perty or any part thereof, wherever he may find the same.” 
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Appeal from St. Louis Court of Common Pleas. 


This was an action for the delivery of personal property. 
The plaintiff claimed to have a special property in the goods as 
trustee for the creditors of True W. Hoit. The plaintiff relied 
upon two deeds from Hoit to himself—one dated November 20, 
1854, and the other dated December 12, 1854. On the 8th 
day of February, 1855, Rice, one of defendants, obtained a 
judgment against Hoit ; execution was issued thereon, and on 
the 12th day of March, 1855, defendant Maddox, who was the 
sheriff of St. Louis county, levied the same upon the goods in 
question. The answers of defendants allege that said deeds 
are fraudulent on their face and void. The first of said deeds 
is set forth in the opinion of the court in the case of Martin v. 
Maddox, ante, p. 575. The second of said deeds is as follows : 
‘¢ Whereas by deed dated November 20th, 1854, and recorded, 
&e., I, True W. Hoit, did convey unto Missionary E. Martin 
certain goods, wares and merchandise therein described, in trust 
to secure to some of my creditors the amounts due to them, as 
set out in said deed; and whereas it is in said deed provided 
that I shall have the right to remain in possession of said pro- 
perty, and to sell and dispose of the same until default made 
as in said deed set out: Now therefore, for divers good and 
valuable considerations moving thereunto, I do hereby release 
and relinquish unto the said Missionary E. Martin all my rights 
and privileges reserved to me by the provision aforesaid, so that 
he may, at any time when he shall see fit, seize and take posses- 
sion of said property, or any part thereof, wherever he may 
find the same. In witness whereof, I have hereto set my hand 
and seal this 12th day of December, 1854. [Signed] True 
W. Hoit. (Seal. )” 

The defendants objected to the introduction of the above 
deeds on the ground that said deeds and each of them were 
void and of no effect as against the defendants. The court 
sustained the objection, and refused to allow the same to be 
read to the jury. The plaintiff then offered to prove that ‘‘ the 
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property specified in the plaintiff’s petition was a portion of the 
property and merchandise mentioned in the said deed made by 
True W. Hoit, dated November 20, 1854; that the plaintiff 
was in possesssion of the property described in his petition at 
the time the same was taken and carried away by the defendant 
Turner Maddox ; that Charles Rice, one of the defendants, di- 
rected and instructed his co-defendant Maddox to take and 
carry away the property in question at the time it was taken— 
he, the said Rice, having first indemnified said Maddox against 
damage for such taking ; and further, the plaintiff offered to 
prove that the several creditors mentioned in said deed made by 
T. W. Hoit aforesaid, dated November 20, 1854, [the name 
of Rice does not appear in said deed] assented to said deed and 
the conditions thereof before the defendant Rice recovered his 
judgment against Hoit.” 

All the testimony so offered by plaintiff was excluded by the 
court on the motion of the defendants. The plaintiff thereupon 
submitted to a non-suit, with leave to move to set the same 
aside. 

Krum & Harding, for appellants. 

I. The court below erred in excluding the evidence offered by 
the plaintiff below, as well as that which is embraced in his 
offer to prove. If the first deed was fraudulent under the act 
concerning fraudulent conveyances (R. C. 1845), the second 
deed, coupled with the possession of the property by the trus- 
tee, remedied the defect. 

II. The ass@nt of the creditors to the first deed took away all 
objection thereto. 

III. Although the first deed may have been absolutely void 
as a conveyance, yet the second deed, by referring thereto, made 
it a part of itself, and the two form one instrument not void 
or voidable on its face taking effect prior to the levy in this 
case. 

Hill, Grover & Hill, for respondents. 

I. The deed of November 20, 1854, was in trust for the use 
of the grantor, and therefore absolutely void as against Rice. 
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(R. C. 1845, p. 525; 15 Mo. 459; Brooks v. Wimer, 20 
Mo. 506; Coalter v. Robertson, 14 S. & M. 18; Scott v. 
Duffey, 14 Penn. State R. 18; Bouck v. Albee, 26 Verm. 
184; Barton v. Port Jackson & Union Falls Plank Road Co. 
17 Barb. 197; Hyslop v. Clark, 14 Johns. 458; Austin v. 
Bell, 20 Johns. 449; Mackie v. Cairns, 4 Cow. 457.) The 
court committed no error in excluding it from the jury. (20 
Mo. 507; 15 Mo. 467.) 

II. The second deed is inoperative by itself, and can not be 
used in aid of the first deed. A void deed can not be ratified. 
(14 Penn. State 8. 18; 17 Barb. 397 ; 26 Verm. 174; 148. 
& M. 18.) 

III. The petition rests the plaintiff’s right to recover upon 
his claim of special property by virtue of the deed. The ques- 
tion of actual possession therefore was immaterial, and could 
not affect this right. 

IV. No assent of creditors can give vitality or validity to a 
void deed. Rice is not named in the deed, nor is Azs assent 
pretended. The points may all be narrowed down to the single 
proposition, can a deed for illegality of certain provisions be 
made valid by a subsequent deed in rejation to the same subject 
matter which incorporates and becomes a part of the same deed, 
but waives the performance of the illegal provisions? The an- 
swer of the law is—void in part, void in the whole. Whenever 
the original illegal contract is so involved in the contract on 
which the action is brought that the two can not be separated, 
and whenever they seem to be but a continuatién of the same 
agreement, no action can be supported on either. But if the 
subsequent agreement be totally disconnected from the original, 
it may be enforced. (1 Sto. on Cont. § 622.) In the case 
before the court, it is impossible to disconnect the two papers. 


RyLanD, Judge, delivered the opinion of the court. 


The first deed offered, dated 20th November, 1854, by Hoit 
to Martin, is admitted to be fraudulent on its face. The pro- 
vision that the said Hoit should keep possession of the goods 
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and property mentioned in the deed, and should sell and dis- 
pose of the same in the usual course of business, without being 
accountable to any person for the proceeds of the goods in the 
mean time, is ungestionably a vice that renders this deed fraud- 
~ulent and void as to creditors. 

The subsequent deed did not cure this vice. There is nothing 
attempted to.be conveyed by it. It recites the obnoxious pro- 
vision in the first deed, and then proceeds to release and relin- 
quish unto the said Martin all the rights and privileges reserved 
to Hoit by the said provision in the first deed—‘‘ so that he 
may at any time when he shall see fit seize and take pos- 
session of said property, or any part thereuf, wherever he 
may find the same.”’ Now there is not the slightest evidence 
here that Rice, the plaintiff in the execution under which Mad- 
dox seized the goods in controversy, ever assented to these deeds 
of trust. The first deed being fraudulent against creditors, let us 
see if the second deed has cured the fraud. Without pretending 
to determine what would be the effect of a second deed upon a 
prior one, if the second had been so made as to be itself with- 
out objection, yet in this case the second deed does not cure 
the vice in the first, being itself vicious. This second deed 
does not alter the relations of Hoit and Martin. The deed does 
not pretend to convey the goods to Martin for the creditors of 
Hoit; it simply releases his (Hoit’s) rights reserved by the 
provision of the first deed, and leaves it at the option or discre- 
tion of Martin to take the goods into his possession whenever 
he may see fit. Now suppose Mr. Martin, a clerk in the em- 
ployment of Hoit, does not see fit to take the goods, then Hoit 
proceeds to keep possession and sell on in the usual course of 
business : the second deed does not cure the defects of the 
first, and that being fraudulent and void as to all creditors not 
assenting to it and affirming its provisions, and Rice, plaintiff in 
the execution under which Maddox seized the goods, never hav- 
ing assented thereto, it is void as to him, and the plaintiff below 
was properly non-suited. Let the judgment therefore be af- 
firmed ; Judge Scott concurring ; Judge Leonard absent. 
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Peters, Defendant in Error, v. Toe St. Louris & Inon Moun- 
TAIN RAILROAD Company, Plaintiff in Error. 


1. A laborer employed in the construction of a railroad by a sub-contractor 
is entitled to the benefit of the 12th section of the “ Act to authorize the 
formation of railroad associations and to regulate the same,”? approved 
February 24, 1853. (Sess. Acts, 1853, p. 128.) 

2. It is not necessary that the thirty days’ labor, for which a railroad com- 
pany may be held liable under said act, should be performed upon thirty 
consecutive days. 

3. Demands against a railroad company under section 12 of the act of Feb- 
ruary 24, 1853, (Sess. Acts, 1853, p. 128,) were assigned to an assignee in 
order that he might collect them either by suit in his own name or other- 
wise ; for his services, he was to receive twenty-five per cent. of the amount 
collected, and the remainder he was to pay over to the assignors ; he was 
to pay all costs and charges that might accrue in the collection of the 
claims or in their attempted collection. Held, that the assignee might sue 
for said claims in his own name. 


Error to St. Louis Law Commissioner’s Court. 


S. 4. Holmes, for plaintiff in error. 

I, A laborer employed by a sub-contractor is not entitled to 
the benefit of the statute. The object of the notice required is 
that the company may be enabled to protect itself against the 
contractor in case he fails to pay his hands. This object would 
be defeated by holding that the hands of a sub-contractor were 
entitled to this remedy. The word ‘ contractor,”? by which 
must be intended the contractor with the company, is alone 
made use of in the statute. Had the legislature intended to 
enlarge the remedy so as to embrace employees of a sub-con- 
tractor, it would have so said. This is done in the case of 
mechanics’ liens, and all special remedies of this kind. The 
statute is in derogation of the common law and ought to be 
strictly construed. 

II. The notices were insufficient. They claimed for work 
done in periods of from forty to sixty days. The statute gives 
the remedy for thirty or any less number of days’ labor, and 
requires that such notice shall be in writing, and shall state the 
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amount and number of days’ labor, and the time when the said 
labor was performed. ‘The notice itself should show that the 
party is entitled under the statute, and that the work was per- 
formed within the period of thirty days, otherwise the company 
is not bound to take any notice of it. (Sess. Acts, 1853, p. 
128.) 

III. The claimants themselves should have been made par- 
ties. The finding shows that the plaintiff was a mere agent to 
collect for a mere compensation agreed upon. 

Casselberry, for defendant in error. 


RyLanD, Judge, delivered the opinion of the court. 


This case was before this court at our March term, in the 
year 1856, and was then reversed and remanded. (23 Mo. 
107.) The decision then given does not expressly embrace 
some of the points now raised. We shall then proceed to notice 
them. The plaintiff in error, that is, the Railroad Company, 
contends that a laborer employed by a sub-contractor is not 
entitled to the benefit of the statute. This point has been ruled 
otherwise in New York, and our statute is a literal copy, so far 
as the 12th section is concerned, of the New York act. We are 
fully satisfied with the construction given by the Court of Ap- 
peals of New York, and, with that court, we hold that this 12th 
section extends to workmen hired by parties to whom the ori- 
ginal contractor had sub-let a portion of the work. ‘This point 
is so ruled expressly in the case of Kent v. New York Central 
Railroad Company, 2 Ker. 628. This case is cited in the 
opinion delivered in March. 1856, and we supposed our ap- 
probation then might have been implied so far as to settle this 
point. 

The next point brought to our consideration is the notice 
which was given. The court finds: ‘‘ That on or about the 28th 
March, 1855, and within twenty days after the performance of 
the labor on said road, for which the said laborers alleged they 
were unpaid by said Ribhan, those of them hereinafter men- 
tioned caused notices in writing to be served on the defendant, 
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which notices were directed ‘To the Iron Mountain Railroad 
Company and to the officers, ‘agents and servants thereof,’ and 
stated the amount and number of days’ labor, and the time 
when it was performed, and the name of the contractor from 
whom due; that is to say, Ernst Hain’s notice, signed by him- 
self, stated that he labored for said Ribhan thirty-one and 
three- fourth days, between the 20th January and 20th March, 
1855, at one dollar per day, and claimed $31 75; Christian 
Kichhorn’s notice, signed by himself, stated that he had worked 
thirty and a half days for Ribhan, between the 1st February 
aud 2()th March, 1855, eleven days, at one dollar per day, and 
the remainder at one dollar and twenty-five cents per day, and 
claimed $34 37; Frederick Eger’s notice, signed by himself, 
stated that he worked for Ribhan twenty-five days, at one dol- 
lar per day, between Tth February and 20th March, 1855, and 
claimed $25; Valentine Neureiber’s notice, signed by him- 
self, stated that he worked fifteen and a half days for Ribhan, 
at one dollar per day, between 12th February and 10th of 
March, 1855, and claimed $15 50; John Behland’s notice, 
signed by himself, stated that he worked twenty-eight and a 
half days for Ribhan, at one dollar per day, between the 1st 
of February and the 20th of March, 1855, and claimed $28 50. 
These notices were served on one Kelly, who was an engineer 
and superintendent employed by the defendant below, and had 
charge of that section of the road on which the said labor was 
performed, by delivering the same to him personally.” The 
act requires the notice to be in writing, to state the amount and 
number of days’ labor, and the time when the labor was per- 
formed for. which the claim is made, and the name of the con- 
tractor from whom due, and shall be signed by such laborer or 
his attorney, and be served on an engineer, agent or superin- 
tendent employed by the company having charge of the section 
of the road on which such labor is performed. Now, here the 
notice was in writing, signed by the laborer, given to the engi- 
neer and superintendent of the section of the road on which the 
work was done, stating the time when it was done, and the 
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number of days’ labor, and the price. Now, although the law 
permits no more than thirty days’ labor thus to be enforced as 
a lien, and two of these notices were for claims exceeding thirty 
days, by a small amount, yet the petition was so amended on 
the trial as to fix the period of time not exceeding thirty days. 
We think the notices were sufficient. It does not require cer- 
tainty beyond that of a common intent. In our opinion, the 
thirty days’ labor need not be thirty consecutive days, unbro- 
ken by a day or a week even. But there can not be more than 
the labor of thirty days allowed as a lien against the company; 
yet there may have elapsed fifty days in which the labor of 
thirty may have been performed. We think there is nothing in 
the omitting of the full name of the corporation. ‘* The Iron 
Mountain Railroad Company” fully designated the road, the 
corporation. Upon the whole, then, we consider the notices 
sufficient. 

As to the last point, that the laborers themselves should have 
sued, we also think that point must be ruled against the plain- 
tiff in error. The finding of the court on this point is as fol- 
lows: ‘* The court finds that after the service of the said noti- 
ces, the said Ernst Hain, Christian Eichhorn, Frederick Eger, 
Valentine Neuriber and John Behland, by their agents respec- 
tively, who had the authority for that purpose, assigned or 
transferred to the plaintiff all their right, title and interest of, 
in and to their said demands respectively. Their claims were 
transferred to the plaintiff that he might collect them, either by 
suit in his own name or otherwise ; and for his services he was 
to receive twenty-five per cent. of the amount collected, and the 
remainder he was to pay over to the respective claimants. The 
plaintiff (Peters) was to pay all costs and charges which might 
accrue in the collections of said claims, or in their attempted 
collection.”? We are satisfied that the plaintiff below could sue 
in his own name on these accounts under our new code. (See 
Grinell et al. v. Schmidt et al., 3 Code Rep. 19; Walker v. 
Manor, 18 Mo. 564; Webb & Zepp v. Morgan, McClung & 
Co. 14 Mo. 428.) 
388— VOL. XXIV. 
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Upon the whole record, we think the court below committed 
no error. The judgment is therefore affirmed, with the concur- 
rence of the other judges. 


HALLOWELL e¢ a/., Respondents, v. Pace, Appellant.* 


1. A sheriff’s return of process, regular on its face, is conclusive upon the 
parties to the suit; its truth can be controverted only in an action against 
the sheriff for a false return. 

2. Should a defendant permit the time for answering to expire, it is not an 
unsound exercise of discretion to refuse to permit him to file an answer not 
showing a meritorious defence to the action. 

3. To entitle the holder of a dishonored bill of exchange to the damages al- 
lowed by the statute, it must be expressed to be “ for value received.” 


Appeal from St. Louis Court of Common Pleas. 


This was an action against D. D. Page, H. D. Bacon, T. 
Brown, and E. Wyman, as drawers of a bill of exchange. The 
bill was drawn by Page & Bacon, of St. Louis, which firm was 
composed of defendants, upon the Bank of America, New York, 





* The following cases—Clark v. Page, Campbell v. Page, Tutt & Dough- 
erty v. Page, Smith et al. v. Page, Chadbourne v. Page, Berry v. Page et al., 
Campbell v. Page et al.—decided at this term, involved the same questions 
determined in the case of Hallowell v. Page. Judge Leonard, being related to 
Mr. Brown, a member of the firm of Page & Bacon, was incapacitated to sit 
on the determination of certain of the above cases in which Mr. Brown was 
a party. The statute is peremptory. It should also have been noted in the 
report of the case of the City & County of St. Louis v. Alexander et al., 23 
Mo. 428, that for the same reason Judge Leonard was incapacitated to sit on 
the determination of that case. The following list embraces, it is believed, 
all the cases decided at the March term, 1857, at the hearing of which Judge 
Leonard sat: The State v. McDonald, The State v. Moody, The State v. Tim- 
merberg, The State v. Devlin, The State v. Rucker, City of St. Louis v. 
Jackson, Bouldin v. Page & Bacon, Clark v. Humphreys, Fagin v. Con- 
nolly, Biddle v. Boyce, Wainwright v. Rowland, Wesson v. Horner, Steam- 
boat Virginia v. Kraft et al., Porter et al. v. Bobb, Grimm v. Gamache, 
Meyer v. Witter, Dunn v. North Missouri Railroad Co., Deickman v. McCor- 
mick, Peters v. St. Louis and Iron Mountain Railroad Co., Gilbert v. Boyd et 
al., Glasgow v. Nicholson. 
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in favor of Morris L. Hallowell & Co. Process was duly served 
upon Bacon, Brown and Wyman. The sheriff made the fol- 
lowing return: ‘I further executed this writ on the 15th day of 
September, 1855, by leaving a copy of the writ and petition, as 
furnished by the clerk, at Daniel D. Page’s usual place of 
abode, with a white person of his family over the age of fif- 
teen years, in St. Louis county.” Bacon, Brown and Wyman 
answered, putting in issue the alleged presentment, refusal and 
notice, also the allegation that plaintiffs were partners under the 
name and style of Morris L. Hallowell & Co. They also denied 
that plaintiffs were the legal holders and owners of the bill. 
Page moved the court to quash the return of the sheriff, or to 
require him to amend the same according to the facts, and filed 
an affidavit, stating therein in effect that a copy of the writ in 
said case was not left with any white member of his family 
above the age of fifteen years, as in the return of the sheriff te 
said writ is alleged ; that such copy was not left at his usual 
place of abode ; that at the time of the pretended service no 
member of his family was present in the county of St. Louis. 

He prayed to be permitted to establish these allegations by 
’ proof. At the hearing of this motion to quash, the court re- 
fused to permit the plaintiff to prove the truth of the matters 
stated in the affidavit, and overruled the motion to quash the 
return of the sheriff; whereupon said Page then moved the 
court for leave to enter his appearance, and file generally an 
answer in said cause within a reasonable time thereafter, no 
answer being then prepared. The court overruled this motion, 
remarking that if an answer were prepared and shown to the 
court, it would then decide whether it should be filed, as it must 
be known whether the answer was to the merits before leave 
could be granted. The defendants then asked leave to amend 
the answer already filed, by inserting therein the name of said 
Page so as to make it the joint answer of all the defendants. 
The court overruled the motion. The court thereupon, on mo- 
tion of plaintiffs, dismissed the cause as to Bacon, Brown and 
Wyman, and rendered judgment by default against Page. 
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M. D. & G. P. Strong, for appellant. 

I. The court should have quashed the sheriff’s return, if it 
was false or irregular on its face. Its truth should have been 
inquired into when called in question at this early stage of the 
case. (Butts v. Francis, 4 Conn. 424; 8 Blackf. 179; Pol- 
lard v. Rogers, 1 Bibb, 473 ; St. John v. Tombeckbee Bank, 
3 Stew. 146 ; Cunningham v. Mitchell, 4 Rand. 189; Thomp- 
son v. Morris, 2 B. Mon. 35; Dobbins v. Thompson, 4 Mo. 
118 ; Blanton v. Jamison, 3 Mo. 39.) 

II. The court should have allowed the defendant leave to 
answer, or at least have permitted the answer on file to be 
amended. The defendant Page was not in default strictly 
speaking. At the earliest moment he had filed his motion to 
quash the sheriff’s return. The motion to quash, and proceed- 
ings thereon, was equivalent to a plea in abatement to the writ 
demurred to by plaintiffs, and demurrer sustained. In such a 
case the spirit of the practice act, if not to its letter, would re- 
quire the court to permit the party, where plea was thus held 
bad, to answer over. (Sess. Acts, 1849, p. 80-5; R. €. 1855, 
yp. 1237, § 40, 41, 42.) The answer filed did put in issue 
material facts, and the court should have permitted the amend- — 
ment of it so as to make it the answer of Page as well as the 
other defendants. (Wales v. Chamblin, 19 Mo. 500; Davis 
y. Christy, 8 Mo. 569.) 

II. The bill or check sued on does not eontain the werds 
“‘ffer value received,’? and is not such a bill as makes the 
drawer liable for ten per cent. damages on failure to pay. (R. 
C. 1845, p. 173, § 7; Riggs v. City of St. Louis, 7 Mo. 433.) 

Giover & Richardson, for respondents. 

{. As between the parties to a suit the sheriff’s return is con- 
.clusive and can not be impeached. The court will not try on 
affidavits whether the return is false, even though a ease of 
frautl is made out. (Gwinne on Sheriff, 473, and cases cited. ) 

- HI. After the defendant allowed the time for answering to 
-expire, he eould not claim the right to answer without showing 
@ meritorious defence. He did not offer to file an answer, but 
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asked for time for that purpose, which being refused, he then 
asked for leave to join in the answer of his co-defendants. 
This answer was purely technical. The only averment that 
touched upon a substantial defence was the denial that the plain- 
tiffs were the legal holders of the bill, and the reason for that 
denial given in the answer was that the plaintiffs had endorsed 
the bill to J. Purnell. The reason is a bad one, for though 
they may have endorsed the bill, they afterwards had possession 
of it, and had the right to sue on it. 


Scott, Judge, delivered the opinion of the court. 


The defendant has no right to controvert the truth of the 
sheriff’s return. That return was regular on its face, and its 
truth could only be impeached in a collateral action against the 
officer for its falsity. To permit the parties to an action to 
controvert the truth of the return of the officer deputed by law 
to serve the process would produce great delay and embarrass- 
ment in the administration of justice. Hence it is the general 
rule that, as between the parties to the process or their privies, 
the return is usually conclusive, and is not liable to collateral 
impeachment. This rule, it is said, is one necessary to secure 
the rights of the parties, and give validity and effect to the acts 
of ministerial officers, leaving the persons injured to their re- 
dress by an action for a false return, (2 Hill & Cowen’s 
Notes, 1087, and cases cited.) None of the exceptions to 
this rule help this case. 

As it did not appear from the affidavit of Page that he had 
any meritorious defence to the action, we can not say that the 
court, considering the time the application was made, exercised 
its discretion unsoundly in refusing him leave to file an answer, 
or in joining in the defence made by the other defendants, as it 
did not uppear that their defence was a just and meritorious one. 
The party asked a favor and the court could impose terms. 

As the bill or check sued on does not contain the words ‘‘ for 
value received,” and is not such a bill as makes the drawer lia- 
ble for ten per cent. damages on failure to pay, the judgment 
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will be reversed, and such judgment as ought to have been en- 
tered below will be entered here, the respondents paying the 
costs of this court. Judge Ryland concurring ; Judge Leonard 
absent. 


Bou.pin, Respondent, v. Pace & Bacon, Appellants. 


1. Hallowell v. Page, ante, p. 590, affirmed. 
2. Notice of the dishonor of a bill of exchange given to one member of a 
partnership firm is notice to all. 


“ppeal from St. Louis Court of Common Pleas. 


M. D. & G. P. Strong, for appellants. 
TZ’. Polk, for respondent. 


Scott, Judge, delivered the opinion of the court. 


This being an action on a bill of exchange drawn in San 
Francisco, California, on parties in St.Louis, Missouri, against 
the drawers for its dishonor, the law with respect to interest and 
damages was settled in the case of Price v. Page & Bacon, 24 
Mo. 65. 

The printed volume, which by consent was to be read in this 
court as if incorporated in the bill of exceptions, purports to 
contain the laws of California ; it was then, under the Oth sec- 
tion of the act concerning evidence (R. C. 1845), prima facie 
evidence of the statutes of that state. 

The drawers of the bill composing a firm, notice to one of 
them was notice to all. Beyond all controversy Chambers and 
Haight resided in San Francisco, California, and being mem- 
bers of the firm of Page, Bacon & Co., notice to them was 
enough to render the other partners liable. (Byles on Bills, 
217.) The other judges concurring, the judgment will be 
affirmed. 
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Pace, Respondent, v. Pace & Bacon, Appellants. 


1. In the case of a dishonor of a bill of exchange, the damages in a suit 
against the drawers are regulated by the law of the place where the bill 
is drawn. 

2. Hallowell v. Page, ante, p. —-, affirmed. 


Appeal from St. Louis Court of Common Phas. 


MN, D. & G. P. Strong, for appellants. 
Breckenridge and Page, for respondent. 


Scott, Judge, delivered the opinion of the court. 


The question as to the law that is to govern in the assess- 
ment of damages and interest in cases where bills are drawn in 
California on places east of the Rocky Mountains was deter- 
mined in the case of Price v. Page & Bacon, 24 Mo. 65. That 
was an action against the drawers for the dishonor of the bill 
drawn by them. 

As to the matter of contradicting the sheriff’s return, and the 
refusal to give leave to plead, see the case of Hallowell et al. 
v. Page, decided at this term of the court. There was no ob- 
jection specifically made to the reading of the statutes of Cali- 
fornia, nor are they preserved in the record ; besides, the default 
admitted them. Judge Ryland concurring, the judgment will 
be affirmed ; Judge Leonard absent. 


SAWYER, Respondent, v. Pace, Appellant. 


1. Certificates of deposit are not within section 7 of the act concerning bills 
of exchange (R. C. 1845, p. 173) ; consequently no damages are allowable 
thereon by said act in case of non-payment. 


Appeal from St. Louis Court of Common Pleas. 


M.D. & G. P. Strong, for appellant. 
T’. C. Reynolds, for respondent. 
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Scott, Judge, delivered the opinion of the court. 


As the judgment was entered for a greater sum than was 
due upon the instrument sued upon, its being a bare certificate 
of deposit and not a negotiable promissory note, it will be re- 
versed and a proper judgment will be entered. The instrument 
does not contain the words necessary by the statute to entitle 
the holder to damages for its dishonor. 

The points in this case were determined in the case of Hallo- 
well et al. v. D. D. Page, at the present term. Judgment 
reversed and another judgment entered here; Judge Ryland 
concurring ; Judge Leonard absent ; the respondent to pay the 
costs of this court. 


DEIcKMAN, Plaintiff in Error, v. McCormick, Defendant in 
Error. 


1. A petition alleged that the plaintiff and defendant “ jointly leased’? certain 
premises of one A., and that the defendant collected the rents and failed to 
account to plaintiff for his share, one-half, of said rents. Upon the trial 
plaintiff offered in evidence a lease of said premises from a third person to 
said A. and an assignment by A. to plaintiff and defendant. Held, that this 
was a variance, and that the court might properly refuse to receive the as- 
signment in evidence unless the plaintiff would amend his petition so as to 
correspond with the proof. 


Error to St. Louis Law Commissioner’s Court. 


Woods and Buckner, for plaintiff in error. 
L. M. Shreve, for defendant in error. 


Ry.anp, Judge, delivered the opinion of the court. 


The plaintiff states in his petition that defendant and himself 
jointly leased of Hunter and Burrows a certain lot in the city of 
St. Louis, which he describes in his petition; and that defen- 
dant collected the rents, one-half of which were due plaintiff ; 
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and that defendant refused to pay the same to plaintiff, al- 
though often requested. The answer of defendant denies that 
the plaintiff and defendant jointly leased of Hunter and Burrows 
a lot of ground described in plaintiffs petition, and denies that 
plaintiff’s interest is one-half of the rents and profits of the 
property described in said petition ; denies that half of the rent 
is one hundred and fifty dollars. Defendant says that he has 
never received any rents and profits of property leased from 
Hunter and Burrows ; but says he has received rents, but not 
from that source referred to, of which plaintiff is entitled to the 
sum of $116 67; but that he has laid out and expended about 
said property, for which plaintiff is liable, the sum of $174 90, 
leaving a balance due defendant of fifty-eight dollars and 
twenty-two and a half cents; and files an account as an exhibit 
showing the particulars of the set-off. 

The plaintiff replied denying the justice and correctness of 
the defendant’s set-off. At the trial the plaintiff offered a lease 
from John Biddle to Thomas Hunter, and an assignment or sale 
of the lease by Hunter to the plaintiff and defendant. The 
lease may be for part of the same lot described in plaintiff’s 
petition. The lot mentioned in the lease is said to be thirty- 
two feet seven inches front on Sixth street. The lot in the 
petition is stated to be thirty-seven and a half feet front on 
Sixth street; the other boundaries agree. 

The defendant objected to the lease and also to the assign- 
ment being given in evidence. The court permitted the lease 
to be read to the jury, but sustained the objection to the assign- 
ment, and excluded it upon the ground that said assignment was 
not relevant to any issue in the case. The court then informed 
the plaintiff’s counsel that he was at liberty amend his petition 
so as to correspond with the proof offered, to-wit, the assign- 
ment of said lease, which he refused to do, but excepted to the 
ruling of the court in excluding said testimony. 

The plaintiff then introduced Mr. Hunter as a witness, and 
asked him if he and one Burrows did not lease the property, 
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mentioned and described in the lease, to the plaintiff and de- 
fendant. He answered, ‘‘ No, we did not lease it to them; 
we sold the lease to them; the sale was in writing.”? The wit- 
ness identified the assignment offered in evidence as the sale to 
which he referred. The court refused to permit the witness to 
testify concerning the contents of the assignment, to which the 
plaintiff at the time excepted. The witness further testified 
that the possession of the premises described in the lease was 
delivered to the parties. The plaintiff then introduced Mrs. 
Kelly, and offered to prove by her that she had paid rent to the 
defendant for the premises mentioned in the petition and within 
the time mentioned therein, but the court refused te permit such 
evidence unless the plaintiff would amend his petition in the 
particular above mentioned ; plaintiff refused so to amend, and 
the court refused to proceed further with the trial, and tke 
plaintiff took a non-suit. He afterwards moved to set the non- 
suit aside, which being overruled, he excepted, and brings the 
case here by writ of error. 

According to the plaintiff’s own statement, he should have 
amended his petition. He averred that he and defendant 
jointly leased a lot of ground, and that defendant had received 
rent for the lot, half which belonged to plaintiff, The defen- 
dant denied this statement. The proof showed that the plaintiff 
and defendant had jointly bought a lease of a lot of ground; 
had not leased it, but had bought the lease or term of Hunter. 
Here was a variance. In Beck v. Ferrara, 19 Mo. 30, the 
petition stated that defendant was indebted to plaintiff for stall! 
No. 20 in the North Market, which was purchased by the plain- 
tiff from a third party for defendant at his special instance and 
request. The proof was that the plaintiff bought the stall for 
himself and afterwards sold it to defendant. This was held to 
be an entire failure of proof of the cause of action alleged in 
the petition, and not a mere variance. Now in the case before 
us the plaintiff has misdescribed his title. He attempts to set 
forth his title, and by that title to show his right to demand so 
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much of defendant. Defendant denies his right. The plain- 
tiff fails to prove it as declared on, and when he is permitted 
and even advised by the court to amend, which could have been 
done in a few minutes, he refuses to do co, and seeks his re- 
dress by his writ of error. We will not encourage such obsti- 
nacy. He ought to have embraced the opportunity to amend 
when offered, and not have come here for redress. He had it 
in his own hand below, but being determined to pursue his own 
way he must abide by the consequences. He now says be- 
fore us that this is all surplusage—all immaterial, and could be 
stricken out, and still leave his cause of action. We do not 
agree with the plaintiff in this particular. His right of action 
depends upon his right to the rent, and he must show some right 
to the lot or to its possession—some title or claim to the rent, 
before he can sue for it. The plaintiff sets forth his right to claim 
rent. He says he was a joint lessee with defendant of the lot 
from Hunter and Burrows.; instead of being a lessee, he offers to 
show himself a joint purchaser of the lease which Hunter had 
from Biddle. Now it is necessary to show that he had some 
title or right to the possession of the premises with the defen- 
dant, or he could not in law demand of the defendant his por- 
tion of the rent. He must show title in some way to the money 
arising as rent. He does offer to show a purchase, when he 
only sets forth a lease. His proof varies, and the remedy was 
to amend. He has a cause of action, but not in the manner set 
forth by him. The variance is technical, yet being a variance, 
the testimony was properly rejected. His description of his 
tenure was different from his proof. He would not amend. He 
was properly nonsuited. The idea of proving his title by 
Hunter, after Hunter’s stating he had sold his lease, and as- 
signed it in writing, identifying the assignment which had been 
rejected by the court, by stating the contents of the assign- 
ment, was preposterous to say the least of it. Mrs. Kelly’s 
evidence would have been proper if he had shown his right to 
demand the rent of the defendant for the lot. Upon the whole 
record there is nothing requiring us to reverse the judgment be- 
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low. The plaintiff’s own conduct has placed him out of court 
and there we will leave him. The judgment is affirmed ; Judge 
Scott concurring.* 


Rey, BY HIS NEXT FRIEND, Respondent, Tonny, Appellant. 


1. An agister of cattle can not be rendered liable for the loss of a horse com- 
mitted to his charge upon the mere proof of the loss of the horse; negli- 
gence must be shown. 


Appeal from St. Louis Law Commissioner’s Court. 


J. B. Goff, for appellant. 
L. M. Shreve, for respondent. 


RYLAND, Judge, delivered the opinion of the court. 


The finding of the facts by the court in this case will not 
warrant the judgment rendered thereon. The following is the 
finding : ‘‘ The court finds from the evidence that in the spring 
of the year 1855, the defendant was an agister of cattle near 
the city of St. Louis ; that the plaintiff by his agent delivered 
the horse mentioned and described in his petition to the defen- 
dant, to be by the defendant pastured and cared for, at the rate 
of two dollars per month during the time the defendant should 
pasture said horse ; that the plaintiff paid to the defendant two 
dollars at the time he delivered the horse to the defendant in 
advance for the first month; that some three or four weeks af- 
terwards the plaintiff by his same agent demanded the horse 
from the defendant at the place where the horse was left, but 
did not receive him; that prior to the demand the horse had 
either been taken away by some one, or had broken out of de- 
fendant’s enclosure and strayed away; that the said horse was 
the property of the plaintiff, Christopher Rey, and at the time 





* A motion for a rehearing was made in this cause, and overruled. 
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he was delivered to the defendant was of the value of one hun- 
dred and fifty dollars. The court does not find that said horse 
was delivered to the defendant with the express understanding, 
and received by the defendant with the condition, that defendant 
was not to be in anywise responsible for the safe keeping of 
said horse; nor that said defendant under a contract suffered 
him to feed upon the grass growing upon his land without any 
stipulation for care or attention on the part of defendant ; nor 
that said horse escaped or was removed from defendant’s prem- 
ises without the knowledge or consent of defendant. Upon the 
facts as found the court declares the law to be that the plaintiff 
is entitled to recover, and that the measure of damages is the 
value of the said horse at the time he was delivered to the de- 
fendant, with interest from the time of the demand made for the 
same.” 

Now an agister of cattle is not an insurer of the safe keep- 
ing, and is answerable only in case of negligence. In the case 
of Broadwater v. Blot, Holt’s Rep. 548, the defendant was a 
farmer, and had received the plaintiff’s horse to agist at a sta- 
ted price. The horse had strayed out of the defendant’s field 
and was lest. Chief Justice Gibbs said: ‘‘ All the defendant 
is obliged to observe is reasonable care. He does not insure, 
and is not answerable for the wantonness or mischief of others. 
If the horse had been taken from his premises, or had been lost 
by accidents, which he could not guard against, he would not 
be responsible. I admit that particular negligence must be 
proved by occasion of which the horse was lost, or gross gene- 
ral negligence to which the loss may be ascribed in ignorance 
of the special circumstance which occasioned it. If there was 
a want of due care and diligence generally, the defendant will 
be liable. The question is, were the defendant’s fences in an 
improper state at the time the horse was taken in to agist? Did 
he apply such a degree of care and diligence to the custody of 
the horse as the plaintiff who entrusted the horse to him had a 
right to expect? [ shall leave it to the jury.” The finding is 
entirely silent as to the care or negligence of the defendant. 


A et OCC —_— 
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There is nothing said in regard to the very maiter on which 
alone the defendant can be considered liable, if at all—that is, 
either particular negligence by which the horse was lost, or 
gross general negligence. The finding therefrom will not war- 
rant the judgment, and the case must be reversed. ‘In all 
cases where the defendant is bound only to ordinary care, and 
is liable only for ordinary neglect, the plaintiff can not recover 
upon the mere proof of loss of the articles entrusted to the 
bailee. He must give some evidence of the want of care in the 
bailee or his servants.” (Foot v. Stors, 2 Barb. 329.) ‘* De- 
posits for hire—bailees of this class are responsible like other 
bailees who receive a reciprocal benefit from the bailment, for 
ordinary cere and diligence, and are responsible only for ordi- 
nary negligence. Of this class are agisters of cattle, warehouse- 
men, forwarding merchants, and wharfingers.” (2 Story on 
Cont. § 742, p. 133.) 

These bailees are bound only to take reasonable and ordinary 
care of the bailment. Unless the theft of this horse grew out 
of the negligence of the defendant, he is not liable; or unless 
he was lost to plaintiff by the want on the defendant’s part of 
ordinary care and diligence. The finding here shows no want 
of care or diligence. The judgment must be reversed and the 
cause remanded for further proceedings in accordance with this 
opinion ; Judge Scott concurring ; Judge Leonard not sitting. 


[CONTINUED TO VOL. XXv.] 
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ABANDONMENT. 
See INSURANCE. 


ACCOUNT. 


1. 


No formal assignment of an account is necessary; any act showing an 
intent to transfer the party’s interest is sufficient. Smith v. Sterritt, 
260. 


ACTION FOR POSSESSION OF REAL PROPERTY. 
See EJECTMENT. 


ADMINISTRATION. 


1. 


to 


A sale of real estate belonging to an intestate’s estate for the purpose 
merely of paying the costs of administration, no debts appearing ever 
to have been due from the intestate, is invalid, though approved by the 
probate court. Farrar v. Dean, 16. 


. The heirs of an intestate can not be joined as parties plaintiff with 


the administrator in a suit for the recovery of damages for the breach 
of a contract to convey land to such intestate. Brueggeman v. Jurgen- 
sen, 87. ; 


. The right of a widow to $200 worth of personal property under section 


30 of article 2 of the administration act, (R. C. 1845, p. 77,) will pass 
by a deed of such widow relinquishing to the administrator of her de- 
ceased husband’s estate all her “right, title and interest of dower in 
said estate ;”? and that without reference to the question whether there 
is or is not a consideration for the assignment. McFarland v. Baze’s 
Adm’r, 156. " 2 

Where proceedings are instituted in a circuit court, under section 31 of 
the act concerning wills (R. C. 1845, p. 1083), to invalidate a will, 
and vacate the probate thereof ; held, that the executor who obtained 
the probate of such will, and who, for aught that appears, is still act- 
ing under the will whose validity is contested, is estopped to move to 
dismiss such proceedings upon the alleged ground that the contested 
paper had never been lawfully established as the will of the testator, 
in that the judge before whom the will was proved had not power to 
take proof thereof in vacation. Potfer v. Adams’ Exec’r, 159. 
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ADMINISTRATION—( Continued.) 


Proceedings under section 31 of the act concerning wills to invalidate 
a will, of which proof had been taken in vacatioa by the judge of the 
probate court of Green county, are not premature by reason of hav- 
ing been commenced before the court in term had confirmed such con- 
tested will. 1d. 


. A judgment of foreclosure and that the mortgaged premises be sold, 


&c., obtained in a proceeding under the act concerning mortgages (R. 
C. 1845, p. 749), may be revived in the name of the administrator of 
the mortgagee against the administrator of the mortgagor ; and that 
too, although this judgment of foreclosure was obtained by the mortga- 
gee as trustee of a third person. Riley’s 4dm’r v. McCord’s Adm’r, 
265. 

An illegality in the grant of letters of administration can not be taken 
advantage of in a collateral proceeding. Ib. 

A petition to a probate court by an administrator for a sale of lands 
for the payment of debts should not be dismissed for want of an aver- 
ment that the lands mentioned in the petition belonged to the intestate 
at the time of his death. Trent’s 4ddm’r v. Trent, 307. 


. The fact that a demand against an intestate’s estate is made out against 


the intestate himself instead of against his estate, or the administrator, 
will not justify a refusal to hear evidence in support of such demand. 
Coots v. Morgan’s Adm’r, 522. 

No motion for a review or a new trial is necessary where a court im- 
properly refuses to hear any evidence at all in support of a demand 
against an intestate’s estate. Ib. 

Section 38 of the act concerning wills (R. C. 1845, p. 1084,) renders 
the appointment of an executor void where he is also one of two attest- 
ing witnesses ; consequently he is a competent witness to prove the 
will. Murphy v. Murphy, 526. 

Although an appointment of an ex.cutor would be rendered void by 
reason of the fact that such appointee is also one of two attesting 
witnesses, he may be appointed administrator with the will annexed. 
Murphy v. Murphy, 526. 

Where a notice is given to an administrator that a demand will be pre- 
sented for allowance against the intestate’s estate *‘ at the next term of 
the county court of and for N. M. county, to be holden in the town of 
N. M., in said county and state, on the 8th day of May, 1854,” the 
demand may be presented and allowed on the 9th day of May; if so 
presented and allowed, the administrator being present, the circuit court 
should not dismiss the cause on appeal on the ground that the demand 
was not presented on the 8th of May. Phillips v. Russell’?s Adm’r, 527. 
Although an administrator, wishing to make a final settlement, should 
suffer himself to be charged with the receipt of a debt due the estate, 
which had never been paid, and a judgment should be rendered against 
him for a balance found due upon such settlement, he may afterwards 
in his character of administrator sue for and recover the said debt. 
Shore’s Adm?r vy. Coons, 553. 
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ADMINISTRATION—( Continued.) 

15. Although an administrator should be released by a probate court from 
liability for an inventoried debt on the ground that it had been im- 
proferly inventoried, this can not be set up as a bar to an action brought 
by the administrator for the debt. 1b. 

ADVERSE POSSESSION. 

See OusTER. 

AGENT. 
See PrinctPAL AND AGENT. 
AGISTER. 

1. An agister of cattle can not be rendered liable for the loss of a horse 
committed to his charge upon the mere proof of the loss of the horse ; 
negligence must be shown. Rey v. Toney, 600. 

AGREEMENT. 

See Betting; Hussanp AND WIFE; Guaranty; Speciric PERForM- 

ANCE; PLEADING, 2; CONVEYANCE. 


° 


A., B. and C, entered into a tripartite agreement under seal, whereby it 
was covenanted that a pork-house should be built upon a certain lot 
recited thein, to be held by C. under a lease from one D.—B. to erect 
the said pork-house—A. to advance to B. $1000—C. to advance $3000 
to B., and to surrender to B. all liens and securities held against him 
by C. except his (said C.’s) titles, liens and security to and upon said 
lot and certain other specified lots—C. to make a lease of said pork- 
house, when completed, to A. for a term of two years at the annual 
rent of $2000; the amount of $1000 advanced by A. to be credited 
to him for the first half year’s rent—the rents to accrue upon said 

pork-house, and a hemp warehouse upon the same lot, to be paid to C., 

to be applied by him in the payment of the ground rent, insurance, tax- 

es, &c.; the remainder to be applied in extinguishing the debt due, or 
to become due, from B. to C.—C. to keep the buildings leased and 

producing rent—C., whenever he should be paid all debts due from B., 

to assign to B, the lease from D. or any renewal thereof. Held, that 

a failure to complete the building would not give to A. a cause of ac- 

tion against C.; nor could A. treat the money advanced by him to B. 

as money advanced upon the credit of C. Clarkson v. Morrison’s Ad- 

ministrator, 134. 

2. A person authorized by a railroad company to collect calls made upon 
subscriptions of stock, and entitled to receive as compensation a cer- 
tain rate per cent. of the amount collected, would not be entitled to 
charge such commissions for receiving and delivering to the treasurer 
of the company bonds ofa city and county with which, in lieu of 
money, said city and county were allowed to pay the calls on their 
subscriptions of stock. Lakenan v. Hannibal & St. Joseph Railroad 
Company, 505, 

3. Mere proposals preliminary to a contract form no part thereof unless 

incorporated into it. Hunt v. Johnston, 509. 
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ALIEN. 
1. The real estate of an alien escheats to the state at his death. Farrar v. 


Dean, 16. 
* 


AMENDMENT. 

See PractTick, 12, 19, 29. 
APPEAL. 

1. 


Where a suit is commenced before a justice of the peace to enforce a 
claim for work and labor against a contractor, also a lien against the 
building, and the suit as against the owner of the building is commen- 
ced out of time, and no judgment is rendered by the justice in regard 
to the enforcement of the lien; held, that the St. Louis Law Commis- 
sioner’s Court has jurisdiction of an appeal taken in such case by the 
contractor from a judgment rendered against him by the justice. Kin- 
near v. Jones, 83. 


. Where a party appealing from a justice of the peace to the St. Louis 


Land Court fails to pay the jury fee and file the trarscript, the court 
may, upon the appellee’s filing a transcript.and paying the fee, affirm 
the judgment of the justice. Harley v. McCauliff, 85. 

An appeal will lie from the decision of a justice of the peace on an in- 
terplea concerning property or effects garnished by virtue of an execu- 
tion. Smith v. Sterriti, 260. 

Quere, whether an appeal will lie from the proceedings of the county 
court under the act of March 3, 1851, to provide for, and laying out 
roads, &c. (Sess. Acts, 1851, p. 274.) Walker v. Likens, 298. 


. The practice act of 1849 did not change the rules of practice regulat- 


ing proceedings upon appeals from justices of the peace. Coffman v. 
Harrison, 524. 


ARBITRATION. 
1. Where a party to a submission to arbitration failed to attend upon the 


arbitrators at the time and place appointed for the hearing of the mat- 
ters submitted ; held, that it was not error to refuse to vacate the award 
made upon a motion made under section 9 of the act concerning arbi- 
trations, (R. C. 1845, p. 121,) the ground of which was that the fail- 
ure to attend at the hearing was unavoidable by reason of the obstruc- 
tion of the roads, caused by the rise of the water courses. Shroyer v. 
Barkley, 346. 


ASSESSMENT. 
See Roaps. 


ASSIGNEE. 
See PLEADING, 2, 4, 5 6, 10. 
ASSIGNMENT. 
1. No formal assignment of an account is necessary ; any act showing an 


intent to transfer the party’s interest is sufficient. Smtth v. Sterritt, 
260. 
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ASSIGNMENT FOR THE BENEFIT OF CREDITORS. 
See Fraup AND FRAUDULENT CONVEYANCES. 


1. The omission of an assignee, in the case of a voluntary assignment for 


the benefit of creditors, under the act concerning voluntary assignments 
(R. C. 1845, p. 127), to file an inventory, give security, or to discharge 
any other duty imposed by said act, can not destroy the rights of the 
creditors under the assignment. Hardcastle v. Fischer, 70. 


2. Although it may be attempted by an assignment for the benefit of cred- 


itors to secure one or more fictitious and fraudulent claims, neither the 
assignee nor the other creditors being cognizant of the fraud, this will 
not render the assignment ineffectual in favor of such other creditors ; 
the assignment will in such case be held void as against the fraudulent 
claimant, and good in favor of the honest creditors. 1b. 


3. The effect of impeaching such a cldim by reason of fraud is that the 


share of the fund, that would otherwise be appropriated to its payment, 
sinks into the residue for the benefit of those creditors who are entitled 
to the residue by the terms of the deed of assignment ; an attaching 
creditor, who summons the trustees as garnishees, can not be allowed 
to stand in the place of the excluded claimant and take his share of the 
fund. Ib. 


. An assignment of a stock of goods to a trustee for the benefit of a 


creditor provided that the grantor, until default, should have the use of 
the property conveyed for the ordinary and legitimate purposes of 
trade, and should enjoy the same unmolested, provided, however, that 
he, the grantor, should faithfully apply the proceeds of the sales of 
the goods, wares, &c., towards replenishing and keeping up the stock 
to its state at the time of the assignment; and that all goods, wares 
and merchandise thus acquired after the assignment, should be consi- 
dered bound for the payment of the debt secured ; held, that the assign- 
ment was void upon its face, as a matter of law, as against creditors. 
(Brooks v. Wimer, 20 Mo. 503, affirmed.) Walter v. Wimer, 63. 


5. An assignment of a stock of goods to a trustee for the benefit of cer- 


tain designated creditors which. provides that the grantor shall be 
allowed to remain in the possession of the property assigned, and to 
sell and dispose of the same in the usual course of business until de- 
fault, is void upon its face as a matter of law as against creditors. 
(Brooks v. Wimer, 20 Mo. 503; Walter v. Wimer, ante, p. 63, affirm- 
ed.) Martin v. Maddox, 575. 


. Such a deed of assignment will be held valid as against creditors who 


have assented to and affirmed it. Jb. 

A deed of assignment of a stock of goods to a trustee for the benefit 
of certain designated creditors, which provides that the grantor shall 
be allowed to remain in the possession of the property assigned, and to 
sell and dispose of the same in the usual course of business, being 
void upon its face as a matter of law as against creditors, will not be 
made good, as against a creditor who has not assented thereto, by a sub- 
sequent deed of the grantor relinquishing to the trustee all the rights 
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ASSIGNMENT FOR THE BENEFIT OF CREDITORS—( Continued. ) 


and privileges reserved to the grantor by the above provision, and pro- 
viding that the trustee “ may, at any time when he shall see fit, seize 
and take possession of the said property®or any part thereof, wherever 
he may find the same.”? Martin v. Rice §& Maddox, 581. 


ATTACHMENT. 


1. A judgment against a garnishee in an attachment will not protect him 
against a subsequent recovery in favor of one who had, previously to 
the garnishment, taken an assignment of the debt from the defendant 
in the attachment. Funkhouser v. How, 44. 
Where a garnishee, having notice of an assignment by the defendant 
in the attachment, fails to set up this matter as a defence to the gar- 
nishment, and a judgment is rendered against him, and he pays over 
the money to the attaching creditor ; held, that the assignee is not enti- 
tled to recover the amount so paid from such attaching creditor, al- 
though such creditor had notice of the assignment during the pendency 
of the garnishment. Ib. 

3. Quere, whether a garnishee who fails to set up in his answer, as a de- 
fence to the garnishment, the fact of a previous assignment of the debt 
by the defendant in the attachment, for the reason that he had no notice 
of such assignment, is entitled to relief against a judgment against him- 
self for the debt in favor of the plaintiff in the attachment. Marma- 
duke v. McMasters, 51. 

. Where in an attachment suit against the payee of a note, who had 
previously assigned the same, the maker thereof was garnished, and 
judgment obtained against him, and payment enforced: held, that the 
assignee was not entitled to recover from the plaintiff in the attachment 
the sum so paid. Dickey v. Fox, 217. 

. An appeal will lie from the decision of a justice of the peace on an in- 
terplea concerning property or effects garnished by virtue of an execu- 
tion. Smith v. Sterritt, 260. 

. An assignee of an account, assigned for value previous to a garnish- 
ment by virtue of an execution against the assignor, has a superior 
right to the plaintiff in the execution, although the assignee may not 
have given notice of the assignment previous to the garnishment. Jb. 

. The voluntary dismissal of an attachment suit, commenced by an en- 
dorsee of a promissory note at the request of a surety on said note 
against the principal, in which suit an amount of property more than 
sufficient to satisfy the debt was attached, will discharge the surety. 
-Bank of Missouri v. Matson, 333. 


AUCTIONEERS. 





1. Tobacco, the growth of this state, is not one of the articles exempt 
from duty under the act to license auctioneers. (R. C. 1845, p. 161.) 
The State v. Rucker, 557. 

2. A person may be guilty, under the act to license auctioneers, (R. C. 
1845, p. 162,) of exercising a trade or business of a public auctioneer 
without a license, clthough he may receive no compensation for the 
act of selling. 1b. 
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B 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 


See ATTACHMENT, 43; PLEADING, 4. 


. The drawer of a bill of exchange is liable, in case of its dishonor, 


according to the law of the place where the bill is drawn. Price v. 
Page & Bacon, 65. 

A. executed a promissory note to B. and C., who endorsed the same, 
and the same was transferred to D.; A. at the same time executed a 
deed of trust to B. and C., to secure them against their liability upon 
said note. The trustee, under the deed of trust, took possession of the 
trust property, and the proceeds of the sale of the same were more 
than sufficient to pay the promissory note. They were not however 
applied to the payment thereof. Held, that whether D. had know- 
ledge of the proceedings under the deed of trust or not, the liability of 
C. to D. was not thereby discharged. Fisher v. Meyer?s Adm’zx, 91. 


. Where a bill is drawn by a partnership firm in favor of a creditor of 


such firm upon another firm, and is accepted in the name of the firm 
drawn upon by a partner thereof, who is also a member of the draw- 
ing firm, it.can not be inferred from these facts alune that the purpose 
of the parties, or that the effect of the transaction is to subject the 
funds of the accepting firm to the payment of the debt: these facts 
alone appearing, a member of the firm drawn upon, although he may 
not be a member of the drawing firm and may not have assented to 
the acceptance, will not thereby be exonerated frem liability on the 
acceptance. The acceptance prima facie is on partnership account. 
Tutt v. Adams, 186. 

A due bill signed thus: © A., agent for B.,?? will bind A. if he had no 
authority to bind B. Coffman v. Harrison, 524. 


. A promissory note was executed in the following form: “ Two years 


after date, I promise to pay to the order of Tevis, Sons & Co., $4000, 
for value received, with interest as per agreement from date. [Sign- 
ed] Henty L. Tevis ;” this note was assigned in the name of Tevis, 
Sons & Co. Held, in a suit by the assignee against the members of 
the firm of Tevis, Sons & Co., in which the defence relied on was 
that Henry L. Tevis, the maker of the note, was a member of the part- 
nership firm of Tevis, Sons & Co., and had executed the note in ques- 
tion and endorsed it in the name of the firm for the purpose of raising 
money for his individual use; that it was erroneous to instruct the 
jury that “‘ the form of the note sued on imports that Henry L. Tevis 
was the principal debtor, and that Tevis, Sons & Co, were his sure- 
ties.” Tevis v. Tevis, 535. 


. To entitle the holder of a dishonored bill of exchange to the damages 


allowed by the statute, it must be expressed to be “ for value receiv- 
ed.”? Hallowell v. Page, 590. 


. Notice of the dishonor of a bill of exchange given to one member of a 


partnership firm is notice to all. Bouldin v. Page & Bacon, 594. 
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BILLS OF EXCHANGE AND PROMISSORY NOTES—( Continued. ) 


8. In the case of a dishonor of a bill of exchange, the damages in a suit 
against the drawers are regulated by the law of the place where the 
billisdrawn. Page v. Page & Bacon, 595. 

9. Certificates of deposit are not within section 7 of the act concerning 
bills of exchange (R. C. 1845, p. 173) ; consequently no damages are 
allowable thereon by said act in case of non-payment. Sawyer y. 
Page, 595. 


BETTING. 


See CriMes AND PUNISHMENTS. 
1. Where a note is given to secure money bet in this state on the election 


INDEX. 





of a President of the United States, and a surety on said note, who 
knew at the time of signing the consideration for which it was given, 
is compelled by legal process in a foreign jurisdiction to pay the same: 
held, that he is not entitled to contribution from his principal. Harley 
v. Stapleton’s Adm’r, 248. 


BOATS AND VESSELS. 
See Tort, 1. 
1. Where a steamboat has been seized under the act concerning boats 





and vessels, (R. C. 1845, p. 180,) and, upon the execution of a bond 
under the ninth section of said act with approved security, is dis- 
charged from further detention, the boat is entirely discharged from 
the lien; after such discharge of the boat, and after proceedings have 
been commenced in another court to enforce liens against the boat, the 
lien can not be revived by obtaining an order for further security, and 
to retake the boat until further security be given, and by the court’s 
rescinding its approval of the bond; the demand would not in such 
case become entitled to be allowed and classed as a lien against the 
boat in such other proceedings. Carson v. Steamboat Elephant, 27. 

. The master of a steamboat will be liable, under section 31 of the act 
concerning slaves (R. C. 1845, p. 1018), for transporting a slave from 
one place to another in this state without the consent of the owner, al- 
though he may not be aware of the fact of such slave being on board 
the boat, unless he use proper care to guard against such an occur- 
rence. Withers v. Steamboat El Paso, 204. 

. The degree of care required of the master in such case is not “the 
strictest diligence,?? but such care as thoughtful and prudent men en- 
gaged in affairs equally hazardous to their own rights of property 
would take in order to protect themselves from loss andinjury. 1b. 

. The deposition of a master of a steamboat, which had been seized 
under the act concerning boats and vessels for the transportation by 
the master thereof of a slave from one place to another in this state 
without the consent of the owner, and released upon the giving of a 
bond by the master with security, under the ninth section of said act, 
is inadmissible in evidence in favor of the master and his securities. 
Admissions and declarations made by the master are admissible in such 
case in evidence against him. Ib. 
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BONA FIDE PURCHASER. 
See Saxe, 3. 


BOND. 
See OrricraL Bonn; CoNVEYANCE; CONSTABLE. 
1. In an action on a penal bond with collateral condition a recovery can 
not be had beyond the penalty. Farrar v. Christy’s 4dm’r, 453. 


BROKER. 
See PrincrpAL AND AGENT. 


C 


CARE. 

1. The master of a steamboat will be liable, under section 31 of the act 
concerning slaves (R. C. 1845, p. 1018), for transporting a slave from 
one place to another in this state without the consent of the owner, 
although he may not be aware of the fact of such slave being on board 
the boat, unless he use proper care to guard against such an occur- 
rence. Withers v. Steamboat El Paso, 204. 

2. The degree of care required of the master in such case is not “ the 
strictest diligence,”? but such care as thoughtful and prudent men en- 
gaged in affairs equally hazardous to their own rights of property 
would take in order to protect themselves from loss and injury. 1b. 

3. An agister of cattle can not be rendered liable for the loss of a horse 
committed to his charge upon the mere proof of the loss of the horse ; 
negligence must be shown. Rey v. Toney, 600. 


CATTLE. 
See Crimes AND PuNISHMENTs, 12. 


CERTIFICATE OF DEPOSIT. 


1. Certificates of deposit are not within section 7 of the act concerning 
bills of exchange (R. C. 1845, p. 173) ; consequently no damages are 
allowable thereon by said act in case of non-payment. Sawyer v. 
Page, 595. 

CHANGE OF VENUE. 
See Crimes AND PUNISHMENTS, 19, 


1. The fact that the affidavit accompanying a petition for a change of 
venue may have been defective, will not render the order changing the 
venue a nullity; nor should the court to which th® cause is transferred 
dismiss the suit for this defect. The objection should be made at the 
time the petition for a change of venue is acted upon. Potier v. 
Adams’ Executors, 159. 


CHARTER. 
See City or Sr. Lovis. 
CHURCH PROPERTY. 
1. Church property in the city of St. Louis was liable, under the sewerage 
act of March 12, 1849, (Sess. Acts, 1849, p. 519,) to be assessed for 
the construction of sewers. Lockwood v. City of St. Louis, 20. 
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CITY OF ST. LOUIS. 
See Lanps anp Lanp Tit es, 5. ‘ 

1. The city of St. Louis was empowered by its charter of March 3, 1851, 
to prohibit the keeping open of stores, shops, and other places of bu- 
siness on Sunday; those transgressing the provisions of the fourth sec- 
tion of article twe of the ordinance concerning misdemeanors (Rev. 
Ordinances, 1853, p. 514) are amenable to the penalties prescribed by 
said ordinance. City of St. Louis v. Cafferata, 94. 


COMMON. 
See Lanps anp Lanp TITLEs, 1. 


CONDEMNATION AND APPROPRIATION TO PUBLIC USES. 
See LANDLORD AND TENANT, 1. 


CONFIRMATIONS. 
See Lanps AND Lanp TITLEs. 


CONFLICT OF LAWS. 
See Bettinc; DescENTs AND DisTRIBUTIONS, 2; Damaces, 16. 


CONSIDERATION. 
See Girt. ‘ 

1. Where it appears that at the time of a sale of an improvement upon the 
public lands the vendor was out of possession, and that the land had 
been previously entered by a third person, the vendee in an action for 
the price may set up these facts as showing a want of consideration. 
Burns v. Hayden, 215. 


CONSTABLE. 

1. Where money is collected by a constable on an execution, interest on 
the same at the rate of one hundred per cent. per annum can not, in a 
case of delinquency, be recovered against him or his securities from 
the time of a demand made previous to the return day of the execu- 
tion, but only from such return day. The State, to use, §c., v. Muir & 
Ritter, 263. 

2. Interest at the rate of one hundred per cent. can be recovered of the 
securities of a constable, in a suit on the bond of such constable. Ib. 

3. Such suit may be instituted after the expiration of the term of office of 
the constable ; and is properly cognizable in a justice’s court. Ib. 


CONSTITUTIONAL LAW. 
1. A deposition of a witness, taken ui-on the preliminary examination be- 
fore a committing magistrate in the presence of the accused, may be 
received in evidence on the trial upon proof of the death of such wit- 
ness. (RyLanp, Judge, dissentiag.) The State v. McO’Blenis, 42. 

The State v. Baker, 437. 

2. The provision of the constitution of this State declaring “that in all 
criminal prosecutions the accused has the right to meet the witnesses 
against him face to face’? does not render such evidence illegal. (Ry- 
LAND, Judge, dissenting.) 1b. 

CONSTRUCTION. 
See ConvEYANCE ; AGREEMENT; GIFT. 
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CONTINUANCE. 
See Practice AND ProcEEDINGS IN CRIMINAL CasFs, 2. 


CONTRACT. 
See AGREEMENT. 


CONTRIBUTION. 

1. Where a note is given to secure money bet in this state on the election 
of a President of the United States, and a surety on said note, who 
knew at the time of signing the consideration for which it was given, 
is compelled by legal process in a foreign jurisdiction to pay the same: 
held, that he is not entitled to contribution from his principal. Harley 
v. Stapleton’s Adm’r, 248. 


CONVEYANCE. 
See Fraup AND FraupuLeNnT CoNVEYANCE, 1; GiFT. 

1. By a deed of gift certain slaves were conveyed to M. W., a daughter 
of the grantwr, “to the said M. W., and to her bodily issue, and no 
way else, &c., to have and to hold unto the said M. W. and her bodily 
issue forever, &c., though with this condition, and such is the express 
meaning and intent of this instrument, that the above named negro 
slaves are to remain with and be kept in the possession of the said 
Mary White for and during her natural life; and after her death, the 
said negro slaves, with their increase, to be equally divided between 
the heirs and issue of the body of the said M. W., any thing to the 
contrary herein contained notwithstanding.”? Held, that this deed 
created a life interest only in M. W., the daughter of the grantor, with 
a remainder to her children. Hayden’s Adm’r v. Stinson, 182. 

2. A deed of gift of certain negroes, after reciting that the donor had 
long since had it in contemplation to give said negroes to his dangh- 
ter, to be entailed upon her and her heirs, proceeded as follows: “Now, 
therefore, know ye that in consideration of the natural love and affec- 
tion that I entertain and feel for my daughter Susan M. Kerr, and in 
consideration of the more surely providing for her and her children a 
permanent property, I do hereby grant and bestow of my free gratuity, 
and for and in consideration as above expressed, to my said daughter 
Susan M. Kerr, and to heirs, separately and exclusively from all claim 
and interest of her husband, John K. Kerr, my negro woman Ellen and 
her infant child, and my negro woman Sarah, now and for some time 
past in the possession of John K. Kerr by permission, and to this end, 
only the more securely and effectually to obtain that object, I do there- 
by, for the consideration and to the end aforesaid, convey said negroes, 
Ellen and her child and Sarah, to Francis P. Peneston, in trust to hold 
the same for the sole and exclusive use and benefit of my dughter 
Susan M. Kerr, and to her heirs forever,?? &c. Held, that the legal 
ownership of such slaves vested by virtue of said deed in Francis P. 

Peneston ; that he held in trust for the exclusive benefit of Mrs. Kerr, 

to the exclusion of her husband. Blue v. Peneston, 240. 

3. The title to a slave may be transfered by deed without actual delivery. 
Lawrence v. Lawrence’s Executors, 269. 
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CONVEY ANCE—( Continued. ) 
4. A. conveyed by deed and delivered a slave to B. in trust to appropriate 





the hire of the slave during the life of A. to his, A,.’s benefit, the 
slave to be delivered by B., upon the death of A., to C., a son of A. 
Held, that C. acquired an interest under this conveyance that could 
not be destroyed by any arrangement entered into between A. and 
B.; that A. could not, as against C., and without his consent, resume 
the entire ownership of the slave. Ib. 


. William Christy, being seized in fee of four lots in the city of St. Louis, 


by deed dated September, 1832—his wife Martha T. joining in the 
conveyance — conveyed the same to their two sons Edmund T. and 
Howard F. Christy; the lots were conveyed by separate metes and 
bounds, two lots to Edmund and two to Howard. The deed contained 
the following habendum: -‘ to have and to hold the premises aforesaid 
with all the appurtenances thereunto belonging to them and their heirs 
forever, upon condition that should either of the grantees herein named 
die without leaving legal heirs of their body, the survivor shall inhe- 
rit the whole of the property hereby conveyed ; and should both gran- 
tees die without leaving legal heirs as aforesaid, the property hereby 
conveyed shall revert to the other legal heirs of the said William and 
Martha T.”?” Edmund T. Christy died in the year 1840, without leav- 
ing heirs of his body, he having never been married. After the death 
of Edmund, the heirs of William and Martha T. Christy, by deed 
dated October 7th, 1842, released to Howard F. Christy all their 
“right, title, interest, estate and expectancy” in and to the said four 
lots ; this deed of release contained the following recital: “ which 
lots of land were held to said Edmund T. and Howard F.,in the man- 
ner specified in said deed, with cross remainder to the survivor, and also 
on a certain contingency with remainder to the heirs general of said 
William Christy and Martha T. Christy,?? &c. Howard F. Christy 
executed a bond of even date with the above release in the penal sum 
of $3000 to James T. Sweringen and Martha his wife—the said Mar- 
tha being one of the heirs of William and Martha T. Christy; the said 
bond contained the following condition: “ The condition of the above 
obligation is such, that whereas, &c., [reciting the conveyance of Sep- 
tember 20th, 1832,] and whereas, upon the happening of certain con- 
tingencies in said deed mentioned and contained, the said property, lots 
and parcels of ground therein specified would by the terms of said deed 
revert and belong to the heirs of the said grantors in said deed, of whom 
the said Martha, wife of James T. Sweringen, is one; and whereas the 
said James T. Sweringen and Martha his wife have, by their deed 
made jointly with certain other heirs of the said William Christy and 
wife, executed to the said Howard F. Christy a release and quit claim 
of all such right, title, interest, estate and expectancy in and to said 
property, as they would have been entitled to by virtue of the first men- 
tioned deed upon the happening of said contingencies, had not said re- 
lease been executed: Now, if the contingency in the first deed men- 
tioned shall happen, whereby the said obligees or their heirs would 
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CONVEYANCE—( Continued.) 


have been entitled by virtue of said first mentioned deed to said proper- 
ty, or any part thereof, or any interest in the same, had not said re- 
lease been executed, and the said Howard F. Christy, his heirs, exec- 
utors or administrators shall well and truly pay to the said James T. 
Sweringen and Martha his wife, their heirs, executors, &c., the value 
at the time of happening of said contingency of the portion, part or 
interest which the said Sweringen and wife, their heirs, executors or 
administrators would have been entitled to in said property in said first 
deed described by virtue of said deed, had not the said release been 
executed, then this obligation shall be void; otherwise shall remain in 
full force and virtue.?? Howard F. Christy died in the year 1853, 
leaving a widow but no heirs of the body. Held, in{a suit against 
Howard F. Christy’s administrators to recover the value of the inter- 
est in said four lots (alleged to be one-sixth) that would have vested, 
but for the above release, in Mrs. Sweringen at the death of Howard 
without leaving heirs of his body: 1st. That, construing the deed of 
September 20th, 1832, with reference to the rules of the common law, 
Edmund T. Christy and Howard F. Christy would have each become 
seized in fee tail of the two lots granted to each respectively. 2d. 
That, by the operation of the act of February 14, 1825, (R. C. 1825, 
p- 216,) the estates tail that would have vested, but for said act, in 
Edmund and Howard respectively, were cut down and destroyed, Ed- 
mund taking a life estate only in the two conveyed to him, and How- 
ard a life estate only in the two lots conveyed to him; that a remain- 
der in Edmund’s two lots immediately passed in fee simple absolute to 
Howard (subject, however, to be divested by the birth of issue of Ed- 
mund) ; that a remainder in Howard’s two lots passed in fee simple 
absolute to Edmund (subject to be divested by the birth of issue of 
Howard) ; that the remainder in Howard’s two lots, which vested in 
fee simple absolute in Edmund, descended upon his (Edmund’s) death 
to his heirs general, of whom Mrs. Sweringen was one. 3d. That 
consequently there was a good cause of action on said bond, inasmuch 
as the release above mentioned was effectual to transfer to Howard F. 
Christy an interest that had vested in Mrs. Swerinzen in two of the 
four lots embraced in the deed of September 20, 1832. 4th. That de- 
fendants were not estopped to deny that Mrs. Sweringen took an inter- 
est in said lots under the limitations of the deed of September 20, 
1832. 5th. That no recovery could be had beyond the penalty of the 
bond. Farrar v. Christy’s Admr., 453. 

5. Where a minor executes a deed of conveyance of land, and after attain- 
ing majority conveys the same land to a third person, the second deed 
is a disaffirmance of the first. This is a question of law, and should 
not be submitted to a jury. Peterson v. Laik, 541. 


7. Calls tor boundaries may be controlled by other words of description 


ina deed. McCune v. Hull, 570. 


CORPORATIONS. 
1. The city of St. Louis was empowered by its charter of March 3, 1851, 
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CORPORATIONS—( Continued.) 


3. 


4. 


to prohibit the keeping open of stores, shops, and other places of bu- 
siness on Sunday ; those transgressing the provisions of the fourth sec- 
tion of article two of the ordinance concerning misdemeanors (Rev. 
Ord. 1853, p. 514) are amenable to the penalties prescribed by said 
ordinance. City of St. Louis v. Cafferata, 94. 


- Where work and labor are performed upon, or materials furnished for, 


the construction of bridges and culverts upon the line of a public rail- 
road authorized by an act of the state legislature, no lien upon said 
bridges and culverts is conferred upon the material man or laborer by 
the act of February 24th, 1843, (Sess. Acts, 1843, p. 83,) “for the 
better security of mechanics and others erecting buildings, or fur- 
nishing materials for the same, in the city and cuvunty of St. Louis.?? 
Dunn v. North Missouri Railroad Co., 493. 

A laborer employed in the construction of a railroad by a sub-contrac- 
tor is entitled to the benefit of the 12th section of the “ Act to author- 
ize the formation of railroad associations and to regulate the same,”? 
approved February 24, 1853. (Sess. Acts, 1853, p. 128.) Peters v. 
St. Louts §& Iron Mountain Railroad Co., 586. 

It is not necessary that the thirty days’ labor, for which a railroad 
company may be held liable under said act, should be performed upon 
thirty consecutive days. Ib. 


CREDITORS. 


See 


ASSIGNMENT FOR BENEFIT OF CrEDITORS ; Fraup, 43 FRAUDULENT 
CoNVEYANCES. 


CRIMES AND PUNISHMENTS. 


See 
s; 


. An indictment under section 27 of article 8 of the act concerning 


PRACTICE AND PROCEEDINGS IN CRIMINAL CASES; LICENSE. 


Where the circumstances of a homicide show beyond all question that 
it was committed by lying in wait, (it being assumed by the prosecu- 
tion and by the accused that the only question for determination is, 
whether the accused committed the homicide,) it is not error to refrain 
from instructing the jury as to the law of murder in the first and second 
degrees. The State v. Byrne, 151. 


. The owner of a slave can not be rendered liable under section 35 of 


article 9 of the Act concerning Crimes and Punishments for the loss of 
a horse belonging to plaintiff, where the offence charged against the 
slave is the burnins of the stable in which the horse happened to be at 
the time of the fire. Stratton v. Harriman, 324. 


. An indictment under section 27 of article 8 of the act concerning 


crimes and punishments (R. C. 1845, p. 404,) may be good, although 
the sum bet on the result of the election may not be stated therein. 
The State v. Bridges, Paris & Smith, 353. 


- An indictment under said section charged in the same count A. and B. 


with betting on the result of an election, and C. with becoming stake- 
holder of said bet; held, that the indictment was defective, said offen- 
ces being distinct and separate offences. 1b. 
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CRIMES AND PUNISHMENTS—( Continued.) 


10. 


it. 


12. 


crimes and punishments (R. C. 1845, p. 404), charging A. and B. with 
betting on the result of an election, is good, although it be not ex- 
pressly charged that they bet with each other. The State v. Smith & 
Nicholas, 356. 


. Time and place should be stated in an indictment with certainty. An 


indictment which, after stating several different times, charges that the 
defendant “ then and there”? committed the offence, &c., is bad for un- 
certainty. The State v. Hayes, 358. 


. An indictment was in the following form: “ The grand jurors for the 


State of Missouri, for the body of Putnam county, sworn, upon their 
oaths present, that B. E. G., late of Putnam county aforesaid, on the 
first day of October, in the year 1855, at the county aforesaid, did 
then and there unlawfully buy a certain commodity, to-wit, five deer 
skins, then and there of the value of five dollars, of a certain slave, 
called John,”?? &c. Held, that a venue was properly laid to the commis- 
sion of the offence. The State v. Goode, 361. 


. An indictment charging the defendant—one M. A.—with selling “ in- 


toxing liquors in a quantity [ ] than one quart, to-wit, one-half 
pint of whisky, of the value, &c., and one-half pint of brandy, of the 
value, &c., to one T. W. C.,”? &c. “without the said M. A. then and 
there first taking out and having a license as a dram-shop keeper, ac= 
cording to law, or any other lawful authority, contrary,”? &c., is suffi- 
cient. The word “less? having been omitted, the averment under the 
videlicet becomes material, and must be proved as laid. The State 
v. Arbogast, 363. 


. In an indictment for obstructing and resisting a constable in the execu- 


tion of process—a writ of execution which is set forth in the indict- 
ment—it is not necessary to allege that a judgment was rendered upon 
which said writ of execution issued. The State v. Dickerson, 365. 

An indictment founded on section 34 of article 2 of the act concern- 
ing Crimes and Punishments (R. C. 1845, p. 350), charging an assault 
with a loaded gun, with intent to kill, will not be rendered defective 
by an omission to state therein the manner of the assault or the mode 
in which the gun was used, or attempted to be used. The State v. 
Chandler, 371. - 

An indictment for an assault upon one J. C., with intent to kill, charg- 
ing that J. G., the defendant, “with a certain gun, then and there 
loaded with gunpowder and divers leaden balls, which said gun he, the 
said J. G., then and there had and held in his hands, to, against and 
upon the said J. C., and then and there did unlawfully, feloniously, on 
purpose, and of his malice aforethought, the said gun did cock, raise 
and present, with the intent then and there unlawfully, feloniously, and 
of his malice aforethought, the said J. C. to shoot and kill; and that 
the said J. G. would have executed his said purpose and intent had he 
not been prevented and intercepted from so doing, contrary,” &c., is 
sufficient. The State v. Greenhalgh, 373. 

Mares are cattle within section 57 of article 3 of the act concerning 
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CRIMES AND PUNISHMENTS—( Continued.) 


13 





14. 


15 


16 


17. 


18 


19. 


20. 


. The interval between the perpetration of a homicide and the flight of 





INDEX. 


Crimes and Punishments. (R. C. 1845, p. 364.) The State v. Clifton, 
376. 

It is not necessary that an indictment, founded on section 34 of article 
8 of the act concerning Crimes and Punishments, for keeping open a 
grocery on Sunday, should contain the negative allegation that the 
grocery was not kept open for the sale of drugs, medicines, provi- 
sions, or other articles of necessity. The State v. Sutton, 377. 

An indictment under section 17 of article 8 of the act concerning 
Crimes and Punishments, charging that the defendant did on, &c., &c., 
“unlawfully bet a sum of money, to-wit, fifty cents, at and upon a game 
of chance, played with and by means of half dollars and cracks in the 
floor of a house, which said half dollars and cracks was then and there 
a gambling device, adapted, devised and designed for the purpose of 
playing games of chance for money and property,” is sufficient. The 
State v. Flack, 378. 

An indictment, under section 57 of article 3 of the act concerning 
Crimes and Punishments (R. C. 1845, p. 364), against a negro slave 
for maliciously killing a mare, must charge the act to have been done 
“ feloniously.”?. The State v. Gilbert (a slave), 380. 

Although the failure of the foreman of a grand jury to certify under 
his hand an indictment to be a true bill is no cause for arrest of judg- 
ment after a trial and conviction, it is ground for quashing the indict- 
ment before trial. The State v. Burgess, 381. 

Under the revised code of 1855, where two defendants, jointly in- 
dicted, elect to be tried together, they are not entitled to a panel of 
more than thirty-six jurors. The State v. Phillips § Ross, 475. 

A., B. and C. were jointly indicted for the murder of one D.—A. as 
principal in the first degree, B. and C. as aiders and abettors; A. was 
put upon his trial first and was acquitted: held, that as against B. 
and C. the question of the guilt or innocence of A. was stili open; 
that his acquittal did not operate their discharge; that, though A. 
was the actual perpetrator of the homicide, the record of his acquittal 

would be inadmissible in evidence in favor of B. and C. Ib. 

The proceedings upon an application for a change of venue in a crim- 

inal case, and the order of the court granting the same, are inadmis- 

sible in evidence against the accused. 1b. 

Where evidence introduced is competent as against one of two defen- 

dants and incompetent as against the other, the party as against whom 

it is incompetent should, on the failure of the court of its own mo- 

tion to instruct the jury as to its application and effect, move the court 

so to instruct; if the court refuse to grant such motion, it is error; if 

no such motion be made, there is no error. Ib. 





the perpetrator may be so short that there can arise no well grounded 
apprehension of personal violence: in such case evidence of excitement 
existing at the time of the arrest is incompetent, and may be properly 
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CRIMES AND PUNISHMENTS—( Continued.) 


22. 


23. 


24 


ruled out when offered to repel any presumption of guilt arising from 
the fact of the flight. Jb. 

Where the defence, for the purpose of discrediting a witness for the 
prosecution, causes to be read certain portions of depositions of such 
witness taken before the coroner on the inquest and before the com- 
mitting magistrate, the prosecution may then read the whole of such 
depositions. Ib. 

A., B. and C. were jointly indicted for the murder of D.—A. as prin- 
cipal in the first degree, the actual perpetrator—B. and C. as aiders 
and abettors. A. was put upon his trial first and acquitted ; upon the 
trial of B. and C. the court, after instructing the jury as to the law 
of murder in the first degree, gave the following instruction: “If the 
jury believe from the evidence that A. wilfully shot and killed the de- 
ceased without premeditation or without the intention to consummate 
by his act the death of the deceased, and that B. and C. were then 
and there present aiding, abetting and assisting A. to do the aforesaid 
act, without premeditation or malice aforethought on their part, then 
you will find the defendants guilty of murder in the second degree, 
and assess their punishment,”? &c. Held, that this instruction was mis- 
leading and erroneous. Jb. 

In an indictment under the act to license and tax merchants, (R. C. 
1845, p. 737,) for dealing as a merchant without a license, it is not 
necessary to state the name of the person to whom, or the price for 
which, the merchandise was sold. The State v. Miller, 532. 


D 


DAMAGES. 
See JupGMENT, 4; Torr; Roaps. 


1, 





The drawer of a bill of exchange is liable, in case of its dishoner, ac- 
cording to the law of the place where the bill is drawn. Price v. Page 
§& Bacon, 65. 


. A mortgagee wrongfully disposed of the mortgaged premises; Aeld, in 


a suit against him by the mortgagor, that the measure of damages 
was properly assumed to be the value of the premises sold at the time 
of the sale, the circumstances of the case not calling for the exercise 
of any rigor. Wilson'v. Drumrite, 304. 


. Where in an action for entering plaintiff’s land and cutting down and 


carrying away his trees, a verdict is rendered in favor of the plain- 
tiff in the following form: “ We the jury find for the plaintiff forty- 
three dollars and thirty-three cents:?? held, that it is error to render 
judgment, under section first of the act concerning certain trespasses, 
(R. C. 1845, p. 1068,) for treble the sum so found in favor of plaintiff. 
Herron v. Hornback, 492. 


. Coffman v. Huck, 19 Mo. 435, affirmed. Coffman v. Huck, 496. 
. To entitle the holder of a dishonored bill of exchange to the damage 


allowed by the statute, it must be expressed to be “ for value received.”? 
Hallowell v. Page, 595. 
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DAMAGES—( Continued. ) 

6. In the case of a dishonor of a bill of exchange, the damages in a suit 
against the drawers are regulated by the law of the place where the 
bill isdrawn. Page v. Page § Bacon, 593. 

7. Certificates of deposit are not within section 7 of the act concerning 
bills of exchange (R. C. 1845, p. 173) ; consequently no damages are 
allowable thereon by said act in case of non-payment. Sawyer v. 
Page, 595. 


DEED. 
See CoNVEYANCE. 


DEED OF TRUST. 
See Fraup AND FrRAupULENT CoNVEYANCES. 


DELIVERY. 
1. The title to a slave may be transferred by deed without actual delivery. 
Lawrence v. Lawrence’s Executriz, 269. 


DEMAND. 

1. Where the taker up of a mare as a stray acquires no right by such tak- 
ing, he having no right under the stray law to take such mare up as a 
stray, a demand is not necessary to enable the owner to sue for her 
conversion. Ray v. Davison, 280. 


DESCENTS AND DISTRIBUTIONS. 

1. The real estate of an alien escheats to the state at his death. Farrar 
v. Dean, 16. 

2. A, inthe year 1784, died intestate in the state of Virginia, possessed 
of certain slaves, leaving a widow and two children—B., a daughter, 
and C.,a son—him surviving; certain of the slaves were allotted to 
the widow as dower slaves, and remained in her possession until her 
death in the year 1816; B., the daughter, married and died before her 
mother in the year 1812, leaving D., her husband, and several children 
her surviving. In 1816, after the death of the widow of A., proceed- 
ings for a partition of the dower slaves were instituted by C. against 
the children of B.; in the suit in partition D. appeared and acted as 
guardian ad litem for his children, and, an allotment having been made 
to .’s children, he took possession of the slaves so allotted, and after- 
wards brought them to the state of Missouri. Held, 1st, that D., by 
acting as guardian ad litem for his children in the suit in partition, 
did not become a party to such suit in such sense that he would be 
concluded by the judgment rendered in behalf of his children, nor 
would he be estopped thereby to controvert the title of his children ; 
2d, that by the law of the state of Virginia said slaves, upon the death 
of A., in the year 1784, descended to and vested in his heirs—B. and 
C.—subject to the widow’s dower; that the interest so vested in B. 
passed to D., her husband, and not to her children. Terrill v. Boul- 
ware, 254. 


DILIGENCE. 
See CARE. 


INDEX. 




















DISAFFIRMANCE. 
See Inrancy, 7. 


DEPOSITIONS. 
See Evipence, 5, 8, 15, 19. 

1. Depositions to prove a will rejected by a probate court may, in a 
proceeding to establish the will, instituted in the circuit court under 
section 31 of the act concerning wills, be taken under ihe general law 
concerning depositions. Cawthorn v. Haynes, 236. 


DOWER. 

1. The right of a widow to $200 worth of personal property under section 
30 of article 2 of the administration act, (R. C. 1845, p. 77,) will pass 
by a deed of such widow relinquishing to the administrator of her de- 
ceased husband’s estate all her “right, title and interest of dower in 
said estate ;? and that without reference to the question whether there 
is or is not a consideration for the assignment. McFarland v. Baze’s 
Adm’r, 156, 

DRAM-SHOP KEEPER. 
See LICENSE. 

1. A person may, since the act of March 12, 1849, (Sess. Acts, 1849, p. 
54,) be indicted for selling intoxicating liquors, as a dram-shop keep- 
er, without a license, in any quantity less than ten gallons. The Slate 
v. Slate, 530. 


K 


EJECTMENT. 

1. A judgment for damages in an action in the nature of an action of 
ejectment, although for a merely nominal sum, is a bar to a recovery, 
in a subsequent suit, of rents received prior to such judgment. Stew- 
art v. Dent, 111. 

2. Where in an action in the nature of an action of ejectment the defen- 

e dant in his answer denies the co-tenancy alleged by plaintiff, no 
stronger evidence of an ouster will be required of plaintiff than in a 
case where no co-tenancy exists. Peterson v. Laik, 541. 

3. Where a plaintiff in ejectment shows that whatever title the defendant 
may have had has passed by mesne conveyances to himself, it is not 
competent for the defendant to set up an outstanding title in a third 
person. Mathews v. Lecompte, 545. 


ELECTION. 
See ForcistE ENtry AND DETAINER, 1. 


EQUITY. 


See InsuNcTION ; LANDLORD AND TENANT, 1; Fraup AND FRAUDULENT 
eaieiomsineai 4, 5. 

1. Although the courts will not interfere by injunction to restiiin the sale 
personal property levied upon and advertised to be sold for the pay- 
ment of taxes illegally assessed ; yet, it seems, they will so interfere 
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EQUITY—( Continued. ) 


where it is sought to enjoin the sale of raal property. (Deane v. 
Todd, 22 Mo. 91, explained.) Lockwood v. City of St. Louis, 20. 


2. Where equitable relief is sought, the petition should be framed with a 


view to such relief. Vasquez v. Ewing, 31. 


3. There is no equity for specific performance of a contract to convey 


land where the party against whom such equity is asserted has ren- 
dered a specific execution on his part impossible by conveying said 
land to a third person. Brueggeman v. Jurgensen, 87. 


4. The doctrine of marketable titles is a purely equitable doctrine. Kent 


& Obear v. Allen, 98. 


ESCHEAT. 
1. The real estate of an alien escheats to the state at his death. Farrar v. 


Dean, 16. 


ESTOPPEL. 
See Practice, 3; Partition, 4, 5; Conveyance, 5. 


1. Where one of several tenants in common is in possession of a tract of 


land, and a judgment for the possession of the tract is rendered against 
him in behalf of one claiming by title adverse to that of the co-tenants, 
and a writ for the delivery of possession is issued and placed in the 
hands of the proper officer ; held, that this amounts to such an ouster 
as will terminate the co-tenancy in favor of the plaintiff in the execu- 
tion, who, without an actual execution of the writ of possession, re- 
ceives a deed from the defendant in the execution; he will not be es- 
topped by accepting such a conveyance to deny the title of the co- 
tenants of his grantor; nor will the acceptance of such deed be such 
a recognition of a title, recited therein to have been acquired by the 
grantor, as will amount to anestoppel. Vasquez v. Ewing, 31. 


2. Where proceedings are instituted in a circuit court, under section 31 of 





the act concerning wills (R. C. 1845, p. 1083), to invalidate a will, 
and vacate the probate thereof ; held, that the executor who obtained 
the probate of such will, and who, for aught that appears, is still ‘act- 
ing under the will whose validity is contested, is estopped to move to 
dismiss such proceedings upon the alleged ground that the contested 
paper had never been lawfully established as the will of the testator, 
in that the judge before whom the will was proved had not power to 

take proof thereof in vacation. Potter v. 4dams’ Exec’rs, 159. 

. A., in the year 1784, died intestate in the state of Virginia, possessed 
of certain slaves, leaving a widow and two children—B., a daughter, 
and C.,a son—him surviving; certain of the slaves were allotted to 
the widow as dower slaves, and remained in her possession until her 
death in the year 1816; B., the daughter, married and died before her 
mother in the year 1812, leaving D., her husband, and several children 

her surviving. In 1816, after the death of the widow of A., proceed- 

ings for a partition of the dower slaves were instituted by C. against 
the children of B.; in the suit in partition D. appeared and acted as 
guardian ad litem for his children, and, an allotment having been made 
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ESTOPPEL—( Continued.) 


to D.’s children, he took possession of the slaves so allotted, and after- 
wards brought them to the state of Missouri. Held, ist, that D., by 
acting as guardian ad litem for his children in the suit in partition, 
did not become a party to such suit in such sense that he would be 
concluded by the judgment rendered in behalf of his children, nor 
would he be estopped thereby to controvert the title of his children ; 
2d, that by the law of the state of Virginia said slaves, upon the death 
of A., in the year 1784, descended to and vested in his heirs—B. and 
C.—subject to the widow’s dower; that the interest so vested in B. 
passed to D., her husband, and not to her children. Terrill v. Boul- 
ware, 254. 


EVIDENCE. 
See Witts, 9. 


1. 


6. 


The opinion of a surveyor as to the proper location of a concession or 
grant, is inadmissible in evidence to determine such location. Blumen- 
thal v. Roll, 113. 


. A superintendent of water-works in the city of St. Louis, appointed 


and acting under the city ordinance No. 2288, (R. Ord. 1850, p. 160,) 
received from the city register blank water-licenses, with the respec- 
tive amounts stated therein, to be issued by him to individuals from 
whom it was his duty to collect, and pay over to the city tréasurer the 
sums called for in such licenses; held, that prima facte he became 
chargeable with the whole amount called for by the blank licenses so 
received by him, although the city auditor, not having received from 
the city register one of the duplicate receipts which it was the duty of 
the register to have required of the superintendent for the blank li- 
censes delivered, had not charged said licenses to the superintendent 
as required by the above mentioned ordinance. City of St. Louis v. 
Foster, 141. 


. In an action on an official bond against the principal and sureties, the 


admissions of the principal, made after the expiration of his term of 
office, are inadmissible in evidence against the sureties. Ib. 

If an assignment describes the obligations assigned as the ‘ within 
notes,” parol evidence is admissible to show that the instrument sued 
on, being an obligation under seal, was folded up and enclosed within 
the paper upon which the assignment was made, and thus delivered to 
the assignee. Thornton v. Crowther, 164. 


. The deposition of a master of a steamboat, which had been seized 


under the act concerning boats and vessels for the transportation by 
the master thereof of a slave from one place to another in this state 
without the consent of the: owner, and released upon the giving of a 
bond by the master with security, under the ninth section of said act, 
is inadmissible in evidence in favor of the master and his securities. 
Admissions and declarations made by the master are admissible in such 
case in evidence against him. Withers v. Steamboat El Paso, 204. 

Although declarations of a party in possession of property against his 
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EVIDENCE—( Continued. ) 


INDEX. 


interest are admissible ir interest against one claiming under him, they 
must, to be competent evidence, be made prior to the inception of the 
successor’s title. Cavin v. Smith & Kerr, 221. 

Where it is sought tc invalidate a will on the ground that the alleged 
testator was under undue influence, and was at the time of the signing 
the will of unsound mind by reason of intoxication, declarations made 
by him to the effect that he had never made the will—that if he had 
signed it they had got him drunk and made him do it, for he had no 
recollection of it—are inadmissible in evidence. Gibson v. Gibson, 
227. 


- Depositions to prove a wtll rejected by a probate court may, in a pro- 


10. 


13. 


° 


ceeding to establish the will, instituted in the circuit court under sec- 
tion 31 of the act concerning wills, be taken under the general law con- 
cerning depositions. Cawthorn v. Haynes, 236. 


. Declarations, made by a testator at times before the date of the will 


that it is sought to invalidate, that the persons mentioned in the will 
as legatees “ should never have any of his prop2rty,”? as also decla- 
rations made on divers occasions after such date, that “he had no 
will,” alone and unsupported by other facts, do not furnish any legal 
evidence whatever of incapacity on the part of such testator, or of 
undue inflence, and are inadmissible in evidence. Jb. 

A notice given under the provisions of the revised code of 1845, (see 
R. C. 1845, p. 998, § 1,) by one who had executed a promissory note 
as a security to the person having the right of action thereon, to com- 
mence suit forthwith against the other parties to the note, naming 
them, is sufficient. Christy’s 4dm’r v. Horne, 242. 

Although no notice may have been given to produce such instrument, 
evidence may be given of its contents. Ib. 

In a suit upon a promissory note against A., B. and C., C. defended 
upon the ground that he was merely a security for A. and B., and had 
given notice to the plaintiff to commence suit forthwith against A. and 
B., which plaintiff had not done—C. examined the plaintiff upon inter- 
rogatories under the fifth section of the twenty-fourth article of the 
practice act of 1849 (Sess. Acts, 1849, p. 98). By one of these in- 
terrogatories, plaintiff was asked to state who was principal upon 
said note and who securities.. In answer to this interrogatory, plain- 
tiff stated that C. was principal, “‘for the reason that said note was 
given to secure the payment of the purchase money for a certain tract 
of land sold by said Christy, (plaintiff’s intestate,) in his lifetime, 
to said C., &c.?? Held, that the reason thus assigned did not amount 
to new matter within section ninth of said article. Ib. 

An offer to pay money by way of compromise is no evidence of in- 
debtedness on the part of him making the offer. Dillon v. Wilson, 
278. 

Held, in a suit brought by A. against B. for wrongfully seizing and 
selling under an execution against C. certain horses alleged to have 
belonged to plaintiff as having been purchased for her by C. as her 
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EVIDENCE—( Continued.) 


agent, that declarations made by C. in making the purchases to the 
effect that he was purchasing the horses for himself were admissible 
in evidence, together with evidence of the insolvency of C. at the 
time of said purchases, to show that the alleged agency was but a 
cloak to cover the fraud of C. MeNeeley, v. Hunton, 281. 

A. instituted a suit against B. to recover money paid by him as a se- 
curity for said- B. upon a promissory note executed by them jointly. 
A. afterwards instituted a suit against C., charging in his petition 
that at the time of the execution of said promissory note C. was a 
secret partner of B. and praying that the two suits might be consoli- 
dated. C. answered denying the alleged partnership. The court con- 
solidated the two suits against the objection of C. Held, ist, that 
this consolidation was irregular ; 2d, that depositions taken in the suit 
against B. alone, and of the taking of which C. had no notice, were 
inadmissible in evidence against C. Peery v. Moore, 285. 

Where a deed executed and attested in the state of Tennessee, the gran- 
tor and the attesting witnesses residing there at the same time, is offered 
in evidence in the courts of this state, its execution may be proved by 
proof of the handwriting of the grantor. It will be presumed that the 
subscribing witnesses are out of the jurisdiction of the courts of this 
state. Clardy v. Richardson, 295. 

A copy of the record in the state of Tennessee of such deed is inad- 
missible in evidence in the courts of this state, unless it = that 
such copies are evidence by the laws of Tennessee. Ib. 

The allowance by a justice of the peace of an appeal from a judgment 
by default raises no presumption that an application had been pre- 
viously made by the party aggrieved to set aside the default. Burns’ 
Adm’r v. Hunten, 337. 

A deposition of a witness, taken uvon the preliminary examination be- 
fore a committing magistrate in the presence of the accused, may be 
received in evidence on the trial upon proof of the death of such wit- 
ness. (RyLaNnD, Judge, dissenting.) The State v. McO’Blenis, 402. 
The State v. Baker, 437. 

The provision of the constitution of this State declaring “that in all 
criminal prosecutions the accused has the right to meet the witnesses 
against him face to face”? does not render such evidence illegal. (Ry- 
LAND, Judge, dissenting.) 1b. 

A., B. and C. were jointly indicted for the murder of one D.—A. as 
principal in the first degree, B. and C. as aiders and abettors; A. was 
put upon his trial first and was acquitted: Aeld, that as against B. 
and C. the question of the guilt or innocence of A. was still open ; 
that his acquittal did not operate their discharge; that, though A. 
was the actual perpetrator of the homicide, the record of his acquittal 
would be inadmissible in evidence in favor of B. and C. The Slate v. 
Phillips § Ross, 475. , 
The proceedings upon an application for a change of venue in a crim- 
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26. 


27. 


29. 


30. 


31. 


32. 


inal case, and the order of the court granting the same, are inadmis- 
sible in evidence against the accused. Ib. 


- Where evidence introduced is competent as against one of two defen- 


dants and incompetent as against the other, the party as against whom 
it is incompetent should, on the failure of the court of its own mo- 
tion to instruct the jury as to its application and effect, move the court 
so to instruct ; if the court refuse to grant such motion, it is error; if 
no such motion be made, there is no error. Ib. 


- The interval between the perpetration of a homicide and the flight of 


the perpetrator may be so short that there can arise no well grounded 
apprehension of personal violence: in such case evidence of excitement 
existing at the time of the arrest is incompetent, and may be properly 
ruled out when offered to repel any presumption of guilt arising from 
the fact of the flight. Ib. 

Where the defence, for the purpose of discrediting a witness for the 
prosecution, causes to be read certain portions of depositions of such 
witness taken before the coroner on the inquest and before the com- 
mitting magistrate, the prosecution may then read the whole of such 
depositions. Jb. 

Where a father, upon the marriage of his daughter, delivers to her and 
his son-in-law a slave, and the slave remains in possession of the son- 
in-law for six years or longer, these are circumstances from which a 
jury may well find a gift of the slave to the daughter and son-in-law. 
Jones v. Briscoe, 498. 

Section 38 of the act concerning wills (R. C. 1845, p. 1084,) renders 
the appointment of an executor void where he is also one of two attest- 
ing witnesses; consequently he is a competent witness to prove the 
will. Murphy v. Murphy, 526. 


. Where a minor sues by his next friend, the next friend is a competent 


witness in behalf of such mir plaintiff. Jb. 

Objections to the admission of testimony should be specific, not gene- 
ral. Mathews v. Lecompte, 545. 

Where a plaintiff in ejectment shows that whatever title the defendant 
may have had has passed by mesne conveyances to himself, it is not 
competent for the defendant to set up an outstanding title in a third 
person. Jb. 

A petition alleged that the plaintiff and defendant “ jointly leased” cer- 
tain premises of one A., and that the defendant collected the rents and 
failed to account to plaintiff for his share, one-half, of said rents. 
Upon the trial plaintiff offered in evidence a lease of said premises from 
a third person to said A. and an assignment by A. to plaintiff and de- 
fendant. Held, that this was a variance, and that the court might pro- 
perly refuse to receive the assignment in evidence unless the plaintiff 
would amend his petition so as to correspond with the proof. Deick- 
man v. McCormick, 596. 

An agister of cattle can not be rendered liable for the loss of a horse 














INDEX. 627 


EVIDENCE—( Continued.) 


committed to his charge upon the mere proof of the loss of the horse ; 
negligence must be shown. Rey v. Toney, 600. 


EXECUTION. 

See ConsTABLE. 

1. An appeal will lie from the decision of a justice of the peace on an in- 
terplea concerning property or effects garnished by virtue of an execu- 
tion. Smith v. Sterritt, 260. 

2. An assignee of an account, assigned for value previous to a garnish- 
ment by virtue of an execution against the assignor, has a superior 
right to the plaintiff in the execution, although the assignee may not 
have given notice of the assignment previous to the garnishment. 
Smith v. Sterritt, 260. 


EXECUTORS. 
See ADMINISTRATION. 


F 


FACTOR. 
See PrincipaL AND AGENT. 

1. Where one acting as a factor receives merchandise for shipment to a 
particular consignee, and makes advances upon the same, and the mer- 
chandise, being refused by the consignee by reason of its being in a 
damaged condition, is sold for less than the sum advanced; held, that 
the factor is entitled to have his advances made good. Bull v. Siger- 
son, 53. 


FATHER. 
See PARENT AND CHILD. 


FINDING OF THE FACTS. 
See Practice, 7, 21, 22; REFEREE. 


FORCIBLE ENTRY AND DETAINER. 

1. A., having leased certain premises to B., leased the same to C., and 
upon the termination of B.’s lease demanded possession thereof, which 
being refused, he brought an action of unlawful detainer against B. ; 
held, it not appearing that C. had made his election to sue his landlord, 
A., for the non-delivery of the premises leased, or to bring ejectment 
against B., the first lessee, that an action for unlawful detainer would 
not lie. (Lronarp, J., dissenting.) L’Hussier v. Zallee, 12. 

2. A tenant may maintain an action of forcible entry and detainer against 
his landlord, although at the time of the said entry the tenant may have 
been holding over after the determination of his term. Krevet v. 
Meyer, 117. 

FORECLOSURE. 
See Mortcace. 


FRAUDULENT CONCEALMENT. 
See Fraup AND FraupULENT CoNVEYANCES, 7. 
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FRAUD AND FRAUDULENT CONVEYANCES. 
See Brtts or EXcHANGE AND Promissory Notes, 2; STATUTE oF 


Fraups. 

An assignment of a stock of goods to a trustee for the benefit of a 
creditor provided that the grantor, until default, should have the use of 
the property conveyed for the ordinary and legitimate purposes of 
trade, and should enjoy the same unmolested, provided, however, that 
he, the grantor, should faithfully apply the proceeds of the sales of 
the goods, wares, &c., towards replenishing and keeping up the stock 
to its state at the time of the assignment; and that all goods, wares 
and merchandise thus acquired after the assignment, should be consi- 
dered bound for the payment of the debt secured ; held, that the assign- 
ment was void upon its face, as a matter of law, as against creditors. 
(Brooks v. Wimer, 20 Mo. 503, affirmed.) Walter v. Wimer, 63. 
Although it may be attempted by an assignment for the benefit of cred- 
itors to secure one or more fictitious and fraudulent claims, neither the 
assignee nor the other creditors being cognizant of the fraud, this will 
not render the assignment ineffectual in favor of such other creditors ; 
the assignment will in such case be held void as against the fraudulent 
claimant, and good in favor of the honest creditors. 1b. 
The effect of impeaching such a claim by reason of fraud is that the 
share of the fund, that would otherwise be appropriated to its payment, 
sinks into the residue for the benefit of those creditors who are entitled 
to the residue by the terms of the deed of assignment ; an attaching 
creditor, who summons the trustees as garnishees, can not be allowed 
to stand in the place of the excluded claimant and take his share of the 
fund. Ib. 

Where a party purchasing land causes the legal title to be placed ina 
third person with a view to defraud his creditors, there will be a re- 
sulting trust to himself for the benefit of such creditors, and this inter- 
est may be seized and sold on execution under a judgment against him 
in favor of one of those creditors; and the purchaser may then, in a 
proceeding instituted for that purpose, and upon proving the alleged 
fraud, have a decree vesting the legal title in himself, and for the pos- 
session of the land, and an account of the rents that may have accrued 
since his purchase. Dunnica v. Coy, 167. 


5. Before, however, he can become entitled to such relief, the title ac- 


quired by him at the execution sale must be perfected by the execution 
of the sheriff’s deed. Ib. 

A. executed a deed of gift of a slave to B. with a reservation to the 
donor during her lifetime of “ the use and benefit of the labor” of the 
slave—the donee to take possession at the death of the donor; held, 
that this deed, being unrecorded and unaccompanied with possession in 
the donee, was void, under section four of the act concerning fraudu- 
lent conveyances, (R. C. 1845, p. 526,) as against a subsequent pur- 
chaser from A., though with notice. (Scort, J., dissenting, holding 
that said section contemplated a deed of gift of an interest to take effect 
presently in possession in the donee.) Layson v. Rogers, 192. 
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FRAUD AND FRAUDULENT CONVEYANCES—( Continued.) 


If the vendor of a horse is aware, at the time of the sale, of the exist- 
ence of a latent defect, unknown to the vendee, of such a character 
that the vendee would not have made the sale had he known of it, and 
such as would have ordinarily escaped the observation of men engag- 
ed in buying horses, and he allows the vendee to purchase without 
disclosing the defect, he is guilty of a fraudulent concealment, and 
must respond in damages to the vendee. McAdams v. Cates, 223. 


. Held, in a suit bronght by A. against B. for wrongfully seizing and 


selling under an execution against C. certain horses alleged to have 
belonged to plaintiff as having been purchased for her by C. as her 
agent, that declarations made by C. in making the purchases to the ef- 
fect that he was purchasing the horses for himself were admissible in 
evidence, together with evidence of the insolvency of C. at the time of 
said purchases, to show that the alleged agency was but a cloak to 
cover the fraud of C. McNeeley v. Hunton, 281. 

Fraud in the consideration of a promissory note secured by. a deed of 
trust, will not affect the title of one who purchases bona fide at a sale 
by the trustee under the deed of trust. Mathews v. Lecompte, 545. 


10. An assignment of a stock of goods to a trustee for the benefit of cer- 


tain designated creditors which provides that the grantor shall be 
allowed to remain in the possession of the property assigned, and to 
sell and dispose of the same in the usual course of business until de- 
fault, is void upon its face as a matter of law as against creditors. 
(Brooks v. Wimer, 20 Mo. 503; Walter v. Wimer, ante, p. 63, affirm- 
ed.) Martin v. Maddox, 575. 

Such a deed of assignment will be held valid as against creditors who 
have assented to and affirmed it. Ib. 

A deed of assignment of a stock of goods to a trustee for the benefit 
of certain designated creditors, which provides that the grantor shall 
be allowed to remain in the possession of the property assigned, and to 
sell and dispose of the same in the usual course of business, being 
void upon its face as a matter of law as against creditors, will not be 
made good, as against a creditor who has not assented thereto, by a sub- 
sequent deed of the grantor relinquishing to the trustee all the rights 
and privileges reserved to the grantor by the above provision, and pro- 
viding that the trustee “may, at any time when he shall see fit, seize 
and take possession of the said property or any part thereof, wherever 
he may find the same.”? Martin v. Rice § Maddox, 581. 


q: 


GARNISHMENT. 
See 


GIFT. 
See 
1. 


ATTACHMENT. 


CoNnVEYANCE. 
The right of a widow to $200 worth of personal property under section 
30 of article 2 of the administration act, (R. C. 1845, p. 77,) will pass 
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GIFT—( Conttaued.) 


by a deed of such widow relinquishing to the administrator of her de- 
ceased husband’s estate all her “right, title and interest of dower in 
said estate ;”? and that without reference to the question whether there 
is or is not a consideration for the assignment. McFarland v. Baze’s 
Adm’r., 156. 


- Where a father, upon the marriage of his daughter, delivers to her and 


his son-in-law a slave, and the slave remains in possession of the son- 
in-law for six years or longer, these are circumstances from which a 
jury may well find a gift of the slave to the daughter and son-in-law. 
Jones v. Briscoe, 498. 


GUARDIAN. 


See 


Practice, 17. 


GUARDIAN AD LITEM. 
See Preapine, 7; EvipENcE, 28. 


| 


A., in the year 1784, died intestate in the state of Virginia, possessed 
of certain slaves, leaving a widow and two children—B., a daughter, 
and C., a son—him surviving; certain of the slaves were allotted to 
the widow as dower slaves, and remained in her possession until her 
death in the year 1816; B., the daughter, married and died before her 
mother in the year 1812, leaving D., her husband, and several children 
her surviving. In 1816, after the death of the widow of A., proceed- 
ings for a partition of the dower slaves were instituted by C. against 
the children of B.; in this suit in partition D. appeared and acted as 
guardian ad litem for his children, and, an allotment having been made 
to D.’s children, he took possession of the slaves so allotted, and after- 
wards brought them to the state of Missouri. Heid, ist, that D., by 
acting as guardian ad litem for his children in the suit in partition, did 
not become a party to such suit in such sense that he would be con- 
cluded by the judgment rendered in behalf of his children, nor would 
he be estopped thereby to controvert the title of his children; 2d, that 
by the law of the state of Virginia said slaves, upon the death of A., 
in the year 1784, descended to and vested in his heirs—B. and C.—sub- 
ject-to the widow’s dower; that the interest so vested in B. passed to 
D., her husband, and not to her children. Terrill v. Boulware, 254. 


GUARANTY. 
1. A pork packer engaged to examine, salt, brine, repack, and brand a 


lot of meat, and to “guarantee New Orleans inspection ;?’ held, this 
agreement amounted to a guaranty that the pork should pass inspec- 
tion in New Orleans as branded by the packer. Warren v. Palmer, 78. 


H 


HUNT’S CERTIFICATES. 


See 


Lanps AND LAND TiTLEs, 1. 


HUSBAND AND WIFE. 
1. Where husband and wife, after their marriage, abandon the possession 


of premises occupied by the wife previous to her marriage free of 
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HUSBAND AND WIFE—( Continued.) 
rent, and upon which she had a growing crop at the time of her mar- 
riage, and, after such abandonment of the premises and crop, the hus- 
band converts to his own use the crop, he wll not thereby be rendered 


liable for the rent of the premises. Dillon v. Wilson, 278. 


681 


2. A testamentary disposition by a husband, of either real or personal 
property, to his wife, to be void upon her marrying again, is not 
against public policy, but is a valid disposition under the law of this 


state. 
3 


Dumey v. Schoeffler, 170. 
A will contained the following provision: “I give and bequeath unto 


my wife, Sarah, the whole of my estate, both personal and real, dur- 
ing her life or widowhood ; but if my wife should again marry, so soon 
as the same takes place my whole estate, both real and personal, I 
give and bequeath to John and Sarah Dumey, a boy and girl living 
with me, to be equally divided among them:?? held, that upon the mar- 
riage of the testator’s widow the real estate devised passed to and 


vested in John and Sarah Dumey. J. 


4. A will contained the following provision: “I give and bequeath unto 
my wife Sarah the whole of my estate, both personal and real, during 
her life or widowhood; but if my wife should again marry, so soon 
as the same takes place, my whole estate, both real and personal, I give 
and bequeath to John anc Sarah-Dumey, a boy and girl living with 
me, to be equally divided among them :” aed, that the limitation over 
of the personal estate upon the second marriage was valid. Dumey v. 


Sasse, 117. 


5. Although a wife should join with her husband in the execution of a 
mortgage, she is not a necessary party to a proceeding under the stat- 


ute to foreclose the mortgage. 


I 


ILLEGAL CONSIDERATION. 


See Betrina. 
IMPROVEMENTS UPON PUBLIC LANDS. 


See SaLe. 


INCLOSURE. 


Thornton v. Pigg, 250. 


1, Where a buffalo bull, a wild, vicious and mischievous animal, breaks 
into a close, the owner of such close may kill him if this be necessary 
to preserve his property from destruction, although the close may not 
be fenced in the manner required by the act regulating inclosures. 


(R. C. 1845, p. 575.) Canefoxr v. Crenshaw, 199. 
INDICTMENT. 


See Crimes AND PUNISHMENTS. 


INFANCY. 


See Practice, 17. 


1. A judgment against infant plaintiffs, appearing by attorney, may be re- 


called or set aside on motion of such plaintiffs, although at the date 
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INFANCY—( Continued.) 


of the judgment one of such infant plaintiffs may have attained his ma- 
jority. Randalls v. Wilson, 76. 

2. The judgment being entire, must be recalled and set aside as to both 
plaintiffs. Jb. 

3. After the judgment is recalled, the suit may be dismissed. Ib. 

4. A father is not responsible for injuries caused by an assault made by 
his minor child. Baker v. Haldeman, 219. 

5. An infant can not be a party plaintiff in a statutory proceeding for 
partition. Johnson v. Noble, 252. ; 

6. A qui tam action, under section 8 of the act regulating marriages, for 
joining in marriage a minor without the consent of his parent or guar- 
dian, will only lie against him who celebrates the marriage. Alsup v. 
Ross &§ Mitchell, 283. 

7. Where a minor executes a deed of conveyance of land, and after attain- 
ing majority conveys the same land to a third person, the second deed 
is a disaffirmance of the first. This is a question of law, and should 
not be submitted toa jury. Peterson v. Laik, 541. 


INJUNCTION. 
See Equity. 


INDEX. 


1. Although the courts will not interfere by injunction to restrain the sale 
of personal property levied upon and advertised for the payment of 
taxes illegally assessed ; yet, it seems they will so interfere where it is 
sought to enjoin the sale of real property. (Dean v. Todd, 22 Mo. 91, 
explained.) Lockwood v. City of St. Lowis, 20. ~ 

2. Section 25 of the act concerning mills and mill-dams (R. C. 1846, p. 
743) was designed to afford a remey only in cases in which a mill, 
or other machinery, or a dam erected in pursuance of said act, was 
injured by the subsequent erection of a dam or other obstruction, also 
erected under the provisions of said act. Arnold v. Klepper, 273. 

3. Where it appears that the obstruction complained of was not erected 
under the pfovisions of said act concerning mills and mill-dams, the 
party aggrieved may seek redress by means of a suit for damages, or 
he may invoke the equitable interference of the courts by injunction ; 
but before he can become entitled to the extraordinary relief afforded 
by an injunction, he must esablish his right to redress by a recovery in 
an action at law. Ib. 

INSURANCE. 

1, Where a steamboat, whose freight list is insured against a total loss 
only, meets with a disaster upon the contemplated voyage, and by a 
peril insured against is rendered totally unable to transport the cargo, 
and can not be repaired in a reasonable time to transport the same, 
this will amount to a total loss of the freight within the meaning of 
the policy ; and that too although a pro rata freight should be received 
for the portion of the voyage completed at the time of the disaster. 
Willard v. Millers? & Manufacturers’ Ins. Co., 561. 

2. In case of an insurance on freight “against a total loss only,” to au- 
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INSURANCE—( Continued.) 
thorize an abandonment the loss must be an actual total loss, not a 
constructive or technical total loss. 1b. 


INTERPLEA. 
See Justices’ Courts, 1. 


J 


JUDGMENT. 

1. A judgment against infant plaintiffs, appearing by attorney, may be re- 
called or set aside on motion of such plaintiffs, although at the date of 
the judgment one of such infant plaintiffs may have attained his majo- 
rity. Randalls vy. Wilson, 76. 

2. The judgment being entire, must be recalled and set aside as to both 
plaintiffs. 16. 

3. After the judgment is recalled, the suit may be dismissed. 1b. 

4. A judgment for damages in an action in the nature of an action of 
ejectment, although for a merely nominal sum, is a bar to a recovery, 
in a subsequent suit, of rents received prior to such judgment. Stew- 
art v. Dent, 111. 

5. A final judgment must be rendered in a cause before an appeal can be 
taken to the Supreme Court. Jn the matter of the assignment of Thos. 
McGrade, 125. 


JUDICIAL NOTICE. 
1. Judicial notice will be taken of the fact that the state of Missouri is 
east of the Rocky mountains. Price v. Page § Bacon, 65. 


JURISDICTION. 
See Law ComMISSIONER’s CouRT. 


JUSTICES’ COURTS. 
See APPEAL, 1; CoNSsTABLE, 3. . ° 

1. An appeal will lie from the decision of a justice of the peace on an in- 
terplea concerning property or effects garnished by virtue of an ex- 
ecution. Smith v. Sterritt, 260. 

2. The allowance by a justice of the peace of an appeal from a judgment 
by default raises no presumption that an application had been pre- 
viously made by the party aggrieved to set aside the cefault. Burns’ 
Adm’r v. Hunton, 337. - , 

3. Where a judgment by default has been rendered by a justice of the 
peace, an appeal taken to a circuit court may properly be dismissed 
unless it appear that prior to the taking of the appeal an application 
had been made to the justice to set aside the default. Burns v. Hun- 
ton, 339. 

4, The practice act of 1849 did not change the rules of practice regulat- 
ing proceedings upon appeals from justices of the peace. Coffman v. 
Harrison, 524. 

5. The technical rules of pleading should not be enforced in suits before 

justices of the peace ; hence where the statement of the cause of ac- 
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a. 





2. 


4. A confirmation of a Spanish claim under the act of Congress of 


INDEX. 


JUSTICES’ COURTS—( Continued. ) 


tion filed with the justice is in the following form: “£1855. Feb. 20. 
L. & 8. to P. J. C., Dr. To 41 hams, 4644 Ibs. at 10 cents, $46 45; 
to 2 b’ls. whisky, 774 gal’s, at 28 cts., $21 703 total, $68 15 ;” held, 
that the cause of action was made good by proof that the articles enu- 
merated, being the property of the plaintiff, P. J. C., had been wrong- 
fully seized, at the instance of the defendants, L. & S., in an attach- 
ment suit against a third person. Coughlan v. Lyons, 533. 


L 


LABOR. 
See Mecuanics’ Lien. 
a: 


A laborer employed in the construction of a railroad by a sub-contrac- 
tor is entitled to the benefit of the 12th section of the “ Act to author- 
ize the formation of railroad associations and to regulate the same,’ 
approved February 24, 1853. (Sess. Acts, 1853, p. 128.) Peters v. 
St. Louts & Iron Mountain Railroad Co., 586. 

It is not necessary that the thirty days’ labor, for which a railroad 
company may be held liable under said act, should be performed upon 
thirty consecutive days. Ib. 


LANDLORD AND TENANT. 
See Forciste Entry anp DsrTainer, 1. 
1. The condemnation and appropriation to public uses of a portion of 


leased premises will extinguish a proportionate part of the rent; and 
this proportionate part may be ascertained and fixed in an equitable 
proceeding instituted for that purpose by the tenant. Kingsland v. 
Clark, 24. 


LANDS AND LAND TITLES. 


A certificate of confirmation, granted by Recorder Hunt under the act 
of May 26, 1824, though prima facie evidence of title under the act of 
Congress of June 13, 1812, as against the government and persons 
claiming by title subsequent to the said act of June 13, 1812, is not suf- 
ficient to establish title to land lying within the approved United States 
survey of St. Louis common as against one claiming title under the 
city of St. Louis; there must in such case be actual proof of inhabi- 
tation, cultivation and possession prior to the 20th of December, 1803. 


Vasquez v. Ewing, 31. 


2. The opinion of a surveyor as to the proper location of a concession or 


graut, is inadmissible in evidence to determine such location. Blumen- 
thal v. Roll, 113. 


3. Where there are two confirmations under the act of Congress of March 


3, 1807, upon successive days, of the same tract of land to different 
claimants, the superiority of either title must be determined by the re- 
lative merits of the two titles as they stood before the confirmations. 
Berthold v. McDonald, 126. 
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LANDS AND LAND TITLES—( Continued.) 


March 3, 1807, is not rendered void by reason of the fact that the per- 
son in whose name said claim was presented for confirmation, and to 
whom it was confirmed, had died previously to its presentation for 

, confirmation ; the confirmation will enure to the benefit of his legal re- 
presentatives. Jb. 

5. A survey of the out-boundary line of the town of St. Louis—the plat 
of which is commonly known as “ Map X”—is not conclusive upon 
persons claiming title under confirmations by virtue of the first sec- 
tion of the act of Congress of June 13, 1812; the said act is operative 
to confirm to individuals common field lots, out-lots, &c., as well with- 
out as within the said out-boundary line as established by said survey. 
(Milburn v. Hortiz, and Tayon v. Hardman, 23 Mo. 532, 539, affirm- 
ed.) Schoultz v. Lindell, 567. 


LAW COMMISSIONER. 


1. The Law Commissioner’s Court of St. Louis county can not, in case of 
appeal from a justice of the peace, where the justice fails to deliver 
a transcript, &c., affirm the judgment appealed from, upon the filing 
of a transcript by the appellee and a motion made by him for its 
affirmance. (Grassmuck v. Atwell, 23 Mo. 63, affirmed.) Lala v. 
Canal Boat City of Joliet, 23. 

2. Where a suit is commenced before a justice of the peace to enforce a 
claim for work and labor against a contractor, also a lien against the 
building, and the suit as against the owner of the building is commen- 
ced out of time, and no judgment is rendered by the justice in regard 
to the enforcement of the lien; held, that the St. Louis Law Commis- 
sioner’s Court has jurisdiction of an appeal taken in such case by the 
contractor from a judgment rendered against him by the justice. Kin- 
near v. Jones, 83. 


LAYING OUT ROADS. 
See Roaps. 


LICENSE. 


1. A license to sell liquor at a place named in a specified block in the city 
of St. Louis, will not authorize a sale in another block in said city. 
State v. Hughes, 147. 

2. A license to sell spirituous liquors can not justify a sale made prior to 
its date. 1b. 

3. A person may, since the act of March 12, 1849, (Sess. Acts, 1849, p. 
54,) be indicted for selling intoxicating liquors, as a dram-shop keep- 
er, without a license, in any quantity less than ten gallons. The State 
v. Slate, 530. 

4, In an indictment under the act to license and tax merchants, (R. C. 

1845, p. 737,) for dealing as a merchant without a license, it is not 

necessary to state the name of the person to whom, or the price for 

which, the merchandise was sold. The State v. Miller, 532. 
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LICENSE—( Continued. ) 


5. A person-may be guilty, under the act to license auctioneers, (R. C. 
1845, p. 162,) of exercising a trade or business of a public auctioneer 
without a license, although he may receive no compensation for the act 
of selling. The State v. Rucker, 557. 


LIEN. 
See Boats AND VESSELS. 

1. Where a steamboat has been seized under the act concerning boats 
and vessels, (R. C. 1845, p. 180,) and, upon the execution of a bond 
under the ninth section of said act with approved security, is dis- 
charged from further detention, the boat is entirely discharged from 

. the lien; after such discharge of the boat, and after proceedings have 
been commenced in another court to enforce liens against the boat, the 
lien can not be revived by obtaining an order for further security, and 
to retake the boat until further security be given, and by the court’s 

' rescinding its approval of the bond; the demand would not in such 
case become entitled to be allowed and classed as a lien against the 
boat in such other proceedings. Carson v. Steamboat Elephant, 27. 

2. Where work and labor are performed upon, or materials furnished for, 
the construction of bridges and culverts upon the line of a public rail- 
road authorized by an act of the state legislature, no lien upon said 
bridges and culverts is conferred upon the material man or laborer by 
the act of February 24th, 1843, (Sess. Acts, 1843, p. 83,) “for the 
better security of mechanics and others erecting buildings, or fur- 
nishing materials for the same, in the city and county of St. Louis.?? 
Dunn v. North Missourt Railroad Co., 493. 

LEX LOCI. 
See Damaces, 6. 


LIMITATION. 
See OusTER. 


INDEX. 














































MARES. 
1. Mares are catile within section 57 of article 3 of the act concerning 


Crimes and Punishments. (R. C. 1845, p. 364.) The State v. Clifton, 
376. 


. MARKETABLE TITLES. 
1. The doctrine of marketable titles is a purely equitable doctrine. Kent 
§& Obear v, Allen, 98. 


MARRIAGE. 

1. A testamentary disposition by a husband, of either real or personal 
property, to his wife, to be void upon her marrying again, is not 
against public policy, but is a valid disposition under the law of this 
state. Dumey v. Schoeffler, 170. 

2. A will contained the following provision: “I give and bequeath unto 

my wife Sarah the whole of my estate, both personal and real, during 
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MARRIAGE—( Continued.) 


her life or widowhood ; but if my wife should again marry, so soon as 
the same takes place my whole estate, both real and personal, I give 
and bequeath to John and Sarah Dumey, a boy and girl living with 
me, to be equally divided among them:” held, that upon the marriage 
of the testator’s widow the real estate devised passed to and vested in 
John and Sarah Dumey. Ib. 

3. A will contained the following provision: “I give and bequeath unto 

my wife Sarah the who'e of my estate, both personal and real, during 

her life or widowhood; but if my wife should again marry, so soon 
as the same takes place, my whole estate, both real and personal, I give 
and bequeath to John anu Sarah Dumey, a boy and girl living with 
me, to be equally divided among them :” ae’d, that the limitation over 

of the personal estate upon the second marriage was valid. Dumey v. 

Sasse, 177. 

Although a wife should join with her husband in the execution of a 

mortgage, she is not a necessary party to a proceeding under the stat- 

ute to foreclose the mortgage. Thornton v. Pigg, 250. 

6. A qui tam action, under section 8 of the act regulating marriages, for 
joining in marriage a minor without the consent of his parent or guar- 
dian, will only lie against him who celebrates the marriage. Alsup v. 
Ross & Mitchell, 283. 


| MASTER. 
See SLAVE. 


MECHANICS’ LIEN. 
See ApPEALs, 1. 





> 
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1. Where work and labor are performed upon, or materials furnished for, 
the construction of bridges and culverts upon the line of a public rail- 
road authorized by an act of the state legislature, no lien upon said 
bridges and culverts is conferred upon the material man or laborer by 
the act of February 24th, 1843, (Sess. Acts, 1843, p. 83,) “for the 
better security of mechanics and others erecting buildings, or fur- 
nishing materials for the same, in the city and county of St. Louis.?? 
Dunn v. North Missourt Railroad Co., 493. 


MERCHANT. 
See License, 4. 


MILLS AND MILL-DAMS. 


1, Section 25 of the act concerning mills and mill-dams (R. C. 1848, p. 
743) was designed to afford a reme‘y only in cases in which a mill, 
or other machinery, or a dam erected in pursuance of said act, was 
injured by the subsequent erection of a dam or other obstruction, also 
erected under the provisions of said act. Arnold v. Klepper, 273. 

2. Where it appears that the obstruction complained of was not erected 
under the provisions of said act concerning mills and mill-dams, the 
party aggrieved may seek redress by means of a suit for damages, or 
he may invoke the equitable interference of the courts by injunction ; 
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MILLS AND MILL-DAMS—{ Continued.) 


but before he can become entitled to the extraordinary relief afforded 
by an injunction, he must establish his right to redress by a recovery in 
an action at law. Ib. 


MORTGAGE. 


1. 


-2 


An oral agreement to the effect that real estate, the title to which had 
been previously taken as a security, should stand as a security for 
further advances, is within the statute of frauds and consequently 
void. Curle’s Heirs v. Eddy, 117. 


. Although a judgment at law may have been obtained by a mortgagee 


for the mortgage debt, he may also institute proceedings for a foreclo- 
sure of the mortgage and a sale of the mortgaged premises. Thornton 


v. Pigg, 249. 


. If a mortgagee obtain a judgment for his debt, and at an execution 


sale thereunder should become a purchaser of the mortgaged premises, 
he will hold them subject to redemption. Ib. 


. Although a wife should join with her husband in the execution of a mort- 


gage, she is not a necessary party to a proceeding under the statute to 


’ foreclose the mortgage. Jb. 
. A judgment of foreclosure and that the mortgaged premises be sold, 


-&c., obtained in a proceeding under the act concerning mortgages (R. 
C. 1845, p. 749), may be revived in the name of the administrator of 
the mortgagee against the administrator of the mortgagor ; and that 
too, although this judgment of foreclosure was obtained by the mortga- 
gee as trustee of a third person. Riley’s Adm’r v. McCord’s Adm’r, 
265. 


. Although a petition for a foreclosure of a mortgage may be addressed 


to the judge “in chancery sitting,’ and the petitioner be styled “ your 
orator,’? and it be prayed that “a writ of subpena issue ;”? yet if, in 
accordance with the prayer of the petition, a judgment or decree is 
rendered that the equity of redemption be foreclosed and the mort- 
gaged premises sold, &c,, the proceeding will be regarded asa statu- 
tory proceeding. Ib. 


. After judgment of foreclosure of a mortgage, it is too late to urge 


against the revival of the judgment by sctre facias that the mortgage - 
was voluntary. Ib. 


. A mortgagee wrongfully disposed of the mortgaged premises; held, in 


a suit against him by the mortgagor, that the measure of damages 
was properly assumed to be the value of the premises sold at the time 
of the sale, the circumstances of the case not calling for the exercise 
of any rigor. Wilson v. Drumrite, 304. 


MOTION FOR A REVIEW. 
See Practice, 23, 26. 


MULTIFARIOUSNESS. 


See Preapinc, 83; Practice, 18. 
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NEGLIGENCE. 
See CARE. 


NEW TRIAL. 

1. Where erroneous instructions are given, the Supreme Court will reverse 
the judgment of the lower courts without regard to the number of new 
trials previously awarded. (Harrison v. Cachelin, 23 Mo. 117, af- 
firmed.) Burns v. Hayden, 215. 

NOTICE. 
See Bitts or EXCHANGE AND Promissory Notes; Security; Fraup 
AND FRAUDULENT CoNVEYANCES, 6. 


0 


OFFICIAL BOND. 

1. In an action on an official bond against the principal and sureties, the 
admissions of the principal, made after the expiration of his term of 
office, are inadmissible in evidence against the sureties. City of St. 
Louis v. Foster, 141. 


OUSTER. 

1, Where one of several tenants in common is in possession of a tract of 
land, and a judgment for the possession of the tract is rendered against 
him in behalf of one claiming by title adverse to that of the co-tenants, 
and a writ for the delivery of possession is issued and placed in the 
hands of the proper officer ; held, that this amounts to such an ouster 
as will terminate the co-tenancy in favor of the plaintiff in the execu- 
tion, who, without an actual execution of the writ of possession, re- 
ceives a deed from the defendant in the execution; he will not be es- 
topped by accepting such a conveyance to deny the title of the co- 
tenants of his grantor; nor will the acceptance of such deed be such 
a recognition of a title, recited therein to have been acquired by the 
grantor, as will amount to an estoppel. Vasquez v. Ewing, 31. 


OUT-BOUNDARY LINE OF TOWN OF ST. LOUIS. 
See Lanps AND LAND TITLEs. 


‘ P 

PARENT. 

1. A father is not responsible for injuries caused by an assault made by 

his minor child. Baker v. Haldeman, 219. 

PARTIES. 

See PLEADING. 
PARTITION. 

See DESCENTS AND DISTRIBUTIONS, 2. 


1. An infant can not be a party plaintiff in a statutory proceeding for 
partition. Johnson v. Noble, 252. 

















* 640 














































2. 


3. 


4. 


1. 


INDEX. 


PARTITION—( Continued. ) 


The act to provide for the partition of land, &c., (R. C. 1845, p. 764,) 
did not authorize the joinder of all the parties in interest as parties to 
the petition ; there must be a party defendant as well as a party plain- 
tiff, otherwise the proceeding will not be a suit for partition within said 
act, and being unauthorized will be null and void as a judicial proceed- 
ing. Bompart v. Roderman, 385. 

Such a proceeding being unauthorized as a judicial proceeding, a par- 
tition made therein would not be rendered binding upon a married 
woman—one of the applicants for partition—by reason of the execu- 
tion by her of an instrument in writing recommending the report of 
the commissioners to the approval of the court. Jb. 

Although a partition so effected be followed up by possession in seve- 
ralty of the allotments, a party to such proceeding will not thereby 
be estopped to go behind the partition and deny that other of said par- 
ties had title to the premises so partitioned. 1b. 

Nor would such an estoppel be created by the fact that one of the par- 
ties to whom an allotment had been made conveyed the premises, so 
allotted, to a third person, describing them as the same allotted to the 
grantor in said partition proceeding. 1b. 


PARTNERSHIP. 


Where a bill is drawn by a partnership firm in favor of a creditor of 
such firm upon another firm, and is accepted in the name of the firm 
drawn upon by a partner thereof, who is also a member of the draw- 
ing firm, it can not be inferred from these facts alune that the purpose 
of the parties, or that the effect of the transaction is to subject the 
funds of the accepting firm to the payment of the debt: these facts 
alone appearing, a member of the firm drawn upon, although he may 
not be a member of the drawing firm and may not have assented to 
the acceptance, will not thereby be exonerated from liability on the 
acceptance. The acceptance prima facie is on partnership account. 
Tutt v. Adams, 186. 


. A bond executed by a partner, though executed in the name of the part- 


nership and for a partnership debt, will not bind his co-partner. Such 
co-partner may however assent to the execution of such bond pre- 
viously to its execution, or may ratify and adopt it afterwards; such 
assent or ratification and adoption may be by parol. Gwinn v. Rooker, 
290. 


. A promissory note was executed in the following form: “ Two years 


after date, I promise to pay to the order of Tevis, Sons & Co., $4000, 
for value received, with interest as per agreement from date. [Sign- 
ed] Henry L. Tevis ;”? this note was assigned in the namé of Tevis, 
Sons & Co. Held, in a suit by the assignee against the members of 
the firm of Tevis, Sons & Co., in which the defence relied on was 
that Henry L. Tevis, the maker of the note, was a member of the part- 
nership firm of Tevis, Sons & Co., and had executed the note in ques- 
tion and endorsed it in the name of the firm for the purpose of raising 
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PARTNERSHIP—( Continued.) 


money for his individual use; that it was erroneous to instruct the 
jury that “the form of the note sued on imports that Henry L. Tevis 
was the principal debtor, and that Tevis, Sons & Co, were his sure- 
ties? Tevis v. Tevis, 535. 


4. Notice of the dishonor of a bill of exchange given to one member of a 
partnership firm is notice to all. Bouldin v. Page § Bacon, 594. 
PENALTY. 
See Bonn. 
PLEADING. 


See EvipENcE, 12; Justices’ Courts, 5; Crimes AND PUNISHMENTS. 


1. 


& 


10. 


The withdrawal of an answer, when a case is called for trial, is an ad- 
mission of the traversable allegations of the petition. Price v. Page 
§ Bacon, 65. 


. The heirs of an intestate can not be joined as parties plaintiff with 


the administrator in a suit for the recovery of damages for the breach 
of a contract to convey land to such intestate. Brueggeman v. Jurgen- 
sen, 87. 


. It is a matter within the discretion of the luwer courts to permit lead- 


ing questions to be put to witnesses. The State v. Hughes, 147. 


. Where the assignment of a bond or note is made upon a separate 


paper, the assignee may maintain an action upon the bond or note in 
his own name as the real party in interest. Thornton v. Crowther, 164. 
Although a wife should join with her husband in the execution of a 
mortgage, she is not a necessary party to a proceeding under the stat- 
ute to foreclose the mortgage. Thornton v. Pigg, 250. 


. An infant can not bea party plaintiff in a statutory proceeding for par- 


tition. Johnson v. Noble, 252. « 


. Where minors institute suit by their father as natural guardian, and 


seek thereby to have a new trustee appointed in the place of one to 
whom certain slaves had been devised in trust for such minors on the 
ground of the failure to acts held, although it did not appear from the 
petition that the father had given bond as guardian, that a demurrer 
on the ground that no guardian had been appointed according to law 
was improperly sustained. Temple v. Price, 288. 


. Nor would such a petition be multifarious for the reason that, in ad- 


dition to the appointment of a new trustee, it also prayed that certain 
of the parties defendant, who were charged therein with having 
wrongfully appropriated the hire and services of such slaves, might be 
ordered to account to the new trustee when appointed. Ib. 


. One of two joint defendants may plead by way of set-off a demand 


due him from the plaintiff. Kent v. Rogers § Dillon, 306. 

Demands against a railroad company under section 12 of the act of 
February 24, 1853, (Sess. Acts, 1853, p. 128,) were assigned to an as- 
signee in order that he might collect them either by suit in his own 
name or otherwise; for his services, he was to receive twenty-five per 
cent. of the amount collected, and the remainder he was to pay over 
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PLEADING—( Continued.) ‘ 


to the assignors; to pay all costs and charges that might accrue in 
the collection of the claims or in their attempted collection. Held, 
that the assignee might sue for said claims in his own name. Peters 
v. St. Louis and Iron Mountain Railroad Co., 586. 


POLICY OF INSURANCE. 
See Insurance, 1. 


PRACTICE. 


a. 


7. 


8. 


The Law Commissioner’s Court of St. Louis county can not, in case of 
appeal from a justice of the peace, where the justice fails to deliver 
a transcript, &c., affirm the judgment appealed from, upon the filing 
of a transcript by the appellee and a motion made by him for its 
affirmance. (Grassmuck v. Atwell, 23 Mo. 63, affirmed.) Lala v. 
Canal Boat City of Juliet, 23. 


. Where a cause is set for trial, and the defendant by agreement of 


plaintiff is allowed until the day of trial to file his answer ; held, that it 
is not erroneous to refuse to set aside a judgment by default against 
hia for want of an answer, where the reason urged for setting aside 
the same is, that the defendant and his counsel were, during the day 
on which the case was set for trial, in attendance in another court, the 
one as witness, the other as counsel, in a cause there on trial. Boern- 
stein v. Hendrichs, 26. 


. Where a cause by consent of parties is set for trial on a particular day 


in the return term, and the same is tried in the absence of the defen- 
dant and a judgment rendered against him; held, that he is precluded 
from insisting, in support of a motion to set aside the judgment ren- 
dered, that the cause was not triable of right at the return term. Ib. 


. Where a cause is upon the day of trial submitted to the court by plain- 


tiff’s counsel upon proofs presented by him, and the court finding for 
plaintiff gives judgment accordingly ; held, that defendant is not enti- 
tled to have this judgment set aside for the reason that his counsel, at 
the time the case was called and submitted, was absent in attendance 
as.counsel in another cause in another court. Jacobs v. McLean, 


. The Supreme Court will not in such case interfere with the discretion 


of the lower courts. Jb. 


. The St. Louis Criminal Court, in the case of an appeal from the city 


recorder, the cause being called for trial and the defendant not answer- 
ing, on motion of the city attorney, affirmed the judgment; held, that 
the Supreme Court would not interfere with the discretion exercised 
by the Criminal Court in refusing to set aside the affirmance, the 
ground urged being that at the time the case was called the defendant 
was necessarily absent for afew moments. City of St. Louis v. Mur- 
phy, 41. 

Where a cause is tried by the court without a jury, there should be 
a finding of the facts by the court. Marmaduke v. McMasters, 51. 
The withdrawal of an answer, when a case is called for trial, is an ad- 
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PRACTICE—( Continued. ) 


10. 


11. 


12. 


13. 


14. 


15. 


16 


17. 


18. 


mission of the traversable allegations of the petition. Price v. Page & 
Bacon, 65. 


. Where a party appealing from a justice of the peace to the St. Louis 


Land Court fails to pay the jury fee and file the transcript, the court 
may, upon the appellee’s filing a transcript and paying the fee, affirm 
the judgment of the justice. Harley v. McCauliff, 85. 

The Supreme Court will not interfere with the verdicts of juries on the 
ground that they are against the weight of evidence. Zimmerman v. 
Owens, 97. 

A final judgment must be rendered in a cause before an appeal can be 
taken to the Supreme Court. Jn the matter of the assignment of Thos. 
McGrade, 125. : 

Amendments should be liberally aliowed. Clarkson v. Morrison’s 
Administrator, 134. 

It is a matter within the discretion of the lower courts to permit lead- 
ing questions to be put to witnesses. The State v. Hughes, 147. 

The fact that the affidavit accompanying a petition for a change of 
venue may have been defective, will not render the order changing the 
venue a nullity; nor should the court to which the cause is transferred 
dismiss the suit for this defect. The objection should be made at the 
time the petition for a change of venue is acted upon. Polier v. 
Adams’ Executors, 159. 

Where erroneous instructions are given, the Supreme Court will re- 
verse the judgment of the lower courts without regard to the number 
of new trials previously awarded. (Harrison v. Cachelin, 23 Mo. 117, 
affirmed.) Burns y. Hayden, 215. 

A. instituted a suit against B. to recover money paid by him as a se- 
curity for said B. upon a promissory note executed by them jointly. 
A. afterwards instituted a suit against C., charging in his petition 
that at the time of the execution of said promissory note C. was a 
secret partner of B. and praying that the two suits might be consoli- 
dated. C. answered denying the alleged partnership. The court con- 
solidated the two suits against the objection of C. Held, 1st, that 
this consolidation was irregular ; 2d, that depositions taken in the suit 
against B. alone, and of the taking of which C. had no notice, were 
inadmissible in evidence against C. Peery v. Moore, 285. 

Where minors institute suit by their father as natural gnardian, and 
seek thereby to have a new trustee appointed in the place of une to 
whom certain slaves had been devised in trust for such minors on the 
ground of the failure to act ; held, although it did not appear from the 
petition that the father had given bond as guardian, that a demurrer on 
the ground that no guardian had been appointed according to law was 
improperly sustained. TZemple v. Price, 288. 

Nor would such a petition be multifarious for the reason that, in addi- 
tion to the appointment of a new trustee, it also prayed that certain of 
the parties defendant, who were charged therein with having wrong- 
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PRACTICE—( Continued.) 


19. 


20. 


22. 


23. 


26. 


28. 


29. 


INDEX. 


fully appropriated the hire and services of such slaves, might be or- 
dered to account to the new trustee when appointed. 1b. 

Where the plaintiff in a suit for slander fails to prove the words as 
charged, the court may, in allowing an amendment, require the plain- 
tiff to pay all costs that have accrued since the commencement of the 
suit. Street v. Bushnell, 328. 

Where a judgment by default has been rendered by a justice of the 
peace, an appeal taken to a circuit court may properly be dismissed 
unless it appear that prior to the taking of the appeal an application 
had been made to the justice to set aside the default. Burns v. Hun- 
ton, 339. 


. A finding of facts by a court, to authorize a judgment, must be a find- 


ing of the facts putin issue. Allison v. Darton, 343. 

Judgment reversed because the evidence did not support or justify the 
finding of the facts by the court. Pipkin v. Allen, 520. 

No motion for a review or a new trial is necessary where a court im- 
properly refuses to hear any evidence at all in support of a demand 
against an intestate’s estate. Coots v. Morgan’s Adm’r, 522. 

The practice act of 1849 did not change the rules of practice regulat- 
ing proceedings upon appeals from justices of the peace. Coffman vy. 
Harrison, 524. 


. A report of a referee, to whom a cause had been referred under article 


16 of the practice act of 1849, upon the whole issue, must be reviewed 
in the same manner as if the cause had been tried by the court, and the 
court had made a finding of the facts. Maguire v. McCaffrey, 552. 
Where it is apparent from the face of the report of a referee, to whom 
a cause had been referred under article 16 of the practice act of 1849, 
that the decision of the referee is erroneous, the judgment of the court 
confirming the report will be erroneous, and the party aggrieved will 
be entitled to a reversal thereof, although no motion for a review be 
filed within the time required by law. Shore v. Coons, 556. 

A sheriff’s return of process, regular on its face, is conclusive upon 
the parties to the suit; its truth can be controverted only in an action 
against the sheriff for a false return. Hallowell v. Page, 590; Boul- 
din v. Page & Bacon, 594; Page v. Page & Bacon, 595. 

Should a defendant permit the time for answering to expire, it is not 
an unsound exercise of discretion to refuse to permit him to file an an- 
swer not showing a meritorious defence to the action. Jb. 

A petition alleged that the plaintiff and defendant “ jointly leased’ cer- 
tain premises of one A., and that the defendant collected the rents and 
failed to account to plaintiff for his share, one-half, of said rents. 
Upon the trial plaintiff offered in evidence a lease of said premises from 
a third person to said A. and an assignment by A. to plaintiff and de- 
fendant. Held, that this was a variance, and that the court might pro- 
perly refuse to receive the assignment in evidence unless the plaintiff 
would amend his petition so as to correspond with the proof. Deick- 
man v. McCormick, 596. 
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PRACTICE AND PROCEEDINGS IN CRIMINAL CASES. 
See Crimes AND PUNISHMENTS. 


1. Where the circumstances of a homicide show beyond all question that 
it was committed by lying in wait, (it being assumed by the prosecu- 
tion and by the accused that the only question for determination is, 
whether the accused committed the homicide,) it isnot error to refrain 
from instructing the jury as to the law of murder in the first and second 
degrees. The State v. Byrne, 151. 

2. Where after four several continuances granted to the same party, an- 

other application was made in his behalf on the ground of the absence 

of material witnesses, the accompanying affidavit stating generally that 

due diligence had been used to secure their attendance, and that one 

witness was sick and unable to attend, yet not showing in what the 
alleged diligence consisted ; held, under the circumstances, that the ap- 
plication was properly refused. The State v. Hays, 369. ' 

Although the failure of the foreman of a grand jury to certify under 

his hand an indictment to be a true bill is no cause for arrest of judg- 

ment after a trial and convictian, it is ground for quashing the indict- 

ment before trial. The State v. Burgess, 381. 

4. Under the revised code of 1855, where two defendants, jointly in- 
dicted, elect to be tried together, they are not entitled to a panel of 
more than thirty-six jurors. The State v. Phillips § Ross, 475, 

5. Under the revised code of 1855 (R. C. 1855, p. 1189), the trial of mis- 
demeanors may be submitted to the court by the defendant and prose- 
cuting attorney. The State v. Moody, 560. 


PRESUMPTION. 
See EvipEnce, 18. 


PRINCIPAL AND AGENT. 


See AGREEMENT, 2. 


# 





1. Where one acting as a factor receives merchandise for shipment to a 
particular consignee, and makes advances upon the same, and the mer- 
chandise, being refused by the consignee by reason of its being in a 
damaged condition, is sold for less than the sum advanced ; held, that 
the factor is entitled to have his advances made good. Bull v. Siger- 
son, 53. 

2. Where the owner of land sends a real estate broker into market to dis- 
pese of it without any directions as to the title to be conveyed, he 
thereby gives assurance to the world that he has a valid title. Kent 
§ Obear v. Allen, 98. 

3. It is not sufficient to charge an owner of a slave for goods purchased 
and delivered to such slave, that the goods purchased were used by the 
slave for the benefit of the master with his assent. Douglass v. Ritchie, 
177. 

4, A due bill signed thus: “ A., agent for B.,?? will bind A. if he had no 

authority to bind B. Coffman v. Harrison, 524. 
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PRINCIPAL AND SURETY. 
See Security; OrFiciat Bonn. 

1. Where a note is given to secure money bet in this state on the election 
of a President of the United States, and a surety on said note, who 
knew at the time of signing the consideration for which it was given, 
is compelled by legal process in a foreign jurisdiction to pay the same: 
held, that he is not entitled to contribution from his principal. Harley 
v. Stapleton’s Adm’r, 248. 

2. The voluntary dismissal of an attachment suit, commenced by an en- 
dorsee of a promissory note at the request of a surety on said note 
against the principal, in which suit an amount of property more than 
sufficient to satisfy the debt was attached, will discharge the surety. 
Bank of Missouri v. Matson, 333. 

PROMISSORY NOTES. . 
See Brrts or ExcHANGE AND Promissory NorEs. 


PUBLIC POLICY. 
See MarrraGe; Rariroaps, 1. 


R 
RAILROADS. 
See AGREEMENT, 2. 

1. Where work and labor are performed upon, or materials’furnished for, 
the construction of bridges and culverts upon the line of a public rail- 
road authorized by an act of the state legislature, no lien upon said 
bridges and culverts is conferred upon the material man or laborer by 
the act of February 24th, 1843, (Sess. Acts, 1843} p. 83,) “ for the bet- 
ter security of mechanics and others erecting buildings, or furnishing 
materials for the same, in the city and county of St. Louis. Dunn v. 
North Missouri Railroad Co., 493. 

2. A laborer employed in the construction of a railroad by a sub-contrac- 
tor is entitled to the benefit of the 12th section of the “ Act to author- 
ize the formation of railroad associations and to regulate the same,? 
approved February 24, 1853. (Sess. Acts, 1853, p. 128.) Peters v. 
St. Louts & Iron Mountain Railroad Co., 586. 

3. It is not necessary that the thirty days’ labor, for which a railroad 
company may be held liable under said act, should be performed upon 
thirty consecutive days. Ib. 

4. Demands against a railroad company under section 12 of the act of 
February 24, 1853, (Sess. Acts, 1853, p. 128,) were assigned to an as- 
signee in order that he might collect them either by suit in his own 
name or otherwise ; for his services, he was to receive twenty-five per 
cent. of the amount collected, and the remainder he was to pay over 
to the assignors ; he was to pay all costs and charges that might ac- 
crue in the collection of the claims or in their attempted collection. 


Held, that the assignee might sue for said claims in his own name. 
Ib. 
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RATIFICATION. 
See PARTNERSHIP, 2. 


REAL ESTATE BROKER. 
See PRincIPAL AND AGENT, 2. 
REFEREE. 

1. The report of a referee, to whom a cause had been referred under arti- 
cle 16 of the practice act of 1849, upon the whole issue, must be re- 
viewed in the same manner as if the cause had been tried by the court, 
and the court had made a finding of the facts. Magutre v. Caffrey, 552. 

2. Where it is apparent from the face of the report of a referee, to whom 
a cause had been referred under article 16 of the practice act of 1849, 
that the decision of the referee is erroneous, the judgment of the court 
confirming the report will be erroneous, and the party aggrieved will 
be entitled to a reversal thereof, although no motion for a review be 
filed within the time required by law. Shore v. Coons, 556. 


RENT. 
See Lanptorp AND TENANT; HusBaNp AND WIFE. 

1. The condemnation and appropriation to public uses of a portion of 
leased premises will extinguish a proportionate part of the rent; and 
this proportionate part may be ascertained and fixed in an equitable 
proceeding instituted for that purpose by the tenant. Kingsland v. 
Clark, 24. 

REQUISITION TO SUE. 
See SEcurITY. 


RESTRAINT OF MARRIAGE. 
See MARRIAGE. 


ROADS. 

1. The fact that the damages caused by laying out a road under the act 
of March 3, 1851, (Sess. Acts, 1851, p. 274,) may not have been as- 
sessed by the commissioners appointed under said act to locate said 
road, will not entitle the owner of the land through which said road 
passes to treat as trespassers those who, under the order of the county 
court and for the purpose of completing said road, enter and cut tim- 
ber upon the line of the road as located. Walker v. Likens, 298. 

2. Quere, whether an appeal will lie from the proceedings of the county 
court under the saidact. 1b. 


RETURN. 
1. A sheriff’s return of process, regular on its face, is conclusive upon 
the parties to the suit; its truth can be controverted only in an action 
against the sheriff for a false return. Hallowell v. Page, 590. 


ST. LOUIS. 
See City or St. Louis; Mecnanics’ Lien, 1; Lanps ANp Lanp TITLES, 
1, 5. 
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SALE. 


1. Where it appears that at the time of a sale of an improvement upon the 
public lands the vendor was out of possession, and that the land had 
been previously entered by a third person, the vendee in an action for 
the price may set up these facts as showing a want of consideration. 
Burns v. Hayden, 215. 

2. If the vendor of a horse is aware, at the time of the sale, of the exist- 
ence of a latent defect, unknown to the vendee, of such a character 
that’the vendee would not have made the sale had he known of it, and 
such as would have ordinarily escaped the observation of men engag- 
ed in buying horses, and he allows the vendee to purchase without 
disclosing the defect, he is guilty of a fraudulent concealment, and 
must respond in damages to the vendee. McAdams v. Cates, 223. 

3. Fraud in the consideration of a promissory note secured by a deed of 
trust, will not affect the title of one who purchases bona fide at a sale 
by the trustee under the deed of trust. Mathews v. Lecompte, 545. 


SECURITY. 
See Principat AND Surety ; CoNsTABLE. 


INDEX. 


1. A notice given to the holder of a promissory note, by one who had 
signed the same as a security, in the following form: *¢ Sir—You are 
hereby notified that I will not stand good as security any longer on the 
note you hold against Wm. Upton and myself as security. [Signed] 
A. B.”—is not a sufficient requisition to sue within the meaning of the 
act concerning securities. (R. C. 1845, p. 998.) Lockridge v. Up- 
ton, 184. 

2. A notice given under the provisions of the revised code of 1845, (see 
R. C. 1845, p. 998, § 1,) by one who had executed a promissory note 
as a security to the person having the right of action thereon, to com- 
mence suit forthwith against the other parties to the note, naming 
them, is sufficient. Christy’s Adm’r v. Horne, 242. 

3. Although no notice may have been given to produce such instrument, 
evidence may be given of its contents. Ib. 


SET-OFF. 
1. One of two joint defendants may plead by way of set-off a demand due 
him from the plaintiff. Kent v. Rogers & Dillon, 306. 


SEWER. 
1. Church property in the city of St. Louis was liable, under the sewerage 
act of March 12, 1849, (Sess. Acts, 1849, p. 519,) to be assessed for 
the construction of sewers. Lockwood v. City of St. Louis, 20. 


SHERIFF’S RETURN. 


1. A sheriff’s return of process, regular on its face, is conclusive upon 
the parties to the suit ; its truth can be controverted only in an action 
against the sheriff for a false return. Hallowell v. Page, 590, 


SLANDER. 
See Practicr, 19. 
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SLAVES. 
See ConvEYANCE, 1, 23 INDICTMENT, 7; GiFT, 2. 

1. Where a slave is lost overboard and drowned in consequence of being, 
without the permission of his master, put to work ‘* wooding” by the 
officers of a steamboat, upon which he was being transported, the 
steamboat will be liable for the loss. Johnson’s 4dm’rs v. Steamboat 
Arabia, 86. 

2. It is not sufficient to charge an owner of a slave for goods purchased 
and delivered to such slave, that the goods purchased were used by the 
slave for the benefit of the master with his assent. Douglass v. Ritchie, 
177. 

3. The master of a steamboat will be liable, under section 31 of the act 
concerning slaves (R. C. 1845, p. 1018), for transporting a.slave from 
one place to another in this state without the consent of the owner, al- 
though he may not be aware of the fact of such slave being on board 
the boat, unless he use proper care to guard against such an occur- 
rence. Withers v. Steamboat El Paso, 204. 

4. The degree of care required of the master in such case is not “ the 
strictest diligence,?? but such care as thoughtful and prudent men en- 
gaged in affairs equally hazardous to their own rights of property 
would take in order to protect themselves from loss and injury. 1b. 

5. The owner of a slave can not be rendered liable under section 35 of 
article 9 of the Act concerning Crimes and Punishments for the loss of 
a horse belonging to plaintiff, where the offence charged against the 
slave is the burning of the stable in which the horse happened to be at 
the time of the fire. Stratton v. Harriman, 324, 

6. An indictment, under section 57 of article 3 of the act concerning 
Crimes and Punishments (R. C. 1845, p. 364), against a negro slave 
for maliciously killing a mare, must charge the act to have been done 
“ feloniously.?? The State v. Gilbert (a slave), 380. 


SPECIFIC PERFORMANCE. 

1.. There is no equity for specific performance of a contract to convey 
land where the party against whom such equity is asserted has ren- 
dered a specific execution on his part impossible by conveying said 
land to a third person. Brueggeman v. Jurgensen, 87. 


SPIRITUOUS LIQUORS. 
See LICENSE. 
STATUTE OF FRAUDS. : » 

1. An oral agreement to the effect that real estate, the title to which had 
been previously taken as a security, should stand as a security for fur- 
ther advances, is within the statute of frauds. Curle’s Heirs v. Eddy, 
117. 


STRAYS. 

1. Where the taker up of a mare as a stray acquires no right by such tak- 
ing, he having no right under the stray law to take such mare up asa 
stray, a demand is not necessary to enable the owner to sue for her 
conversion. Ray v. Davison, 280. 



























650 INDEX. 


SUB-CONTRACTOR. 
See RarLroaps, 2. 
SUBMISSION. 
See ARBITRATION. 
SUNDAY. 

1. The city of St. Louis was empowered by its charter of March 3, 1851, 
to prohibit the keeping open of stores, shops, and other places of bu- 
siness on Sunday; those transgressing the provisions of the fourth sec- 
tion of article two of the ordinance concerning misdemeanors (Rev. 
Ordinances, 1853, p. 514) are amenable to the penalties prescribed by 
said ordinance. City of St. Louis v. Cafferata, 94. 

SUPREME COURT. 
See Practice. 
SURVEY. 
See Lanps anp Lanp TIT LEs, 5. 
SURVEYOR. 
1. The opinion of a surveyor as to the proper location of a concession or 


grant, is inadmissible in evidence to determine such location. Blumen- 
thal v. Roll, 113. 


e 


T 
TAX. 
See Roaps, 1. 
1. Church property in the city of St. Louis was liable, under the sewer- 
age act of March 12, 1849, (Sess. Acts, 1849, p. 519,) to be assessed 
for the construction of sewers. Lockwood v. City of St. Louis, 20. 


TENANT IN COMMON. 
1. Where one of several tenants in common is in possession of a tract of 
land, and 2 judgment for the possession of the tract is rendered against 
him in behalf of one claiming by title adverse to that of the co-tenants, 
and a writ for the delivery of possession is issued and placed in the 
hands of the proper officer; held, that this amounts to such en ouster 
as will terminate the co-tenancy in favor of the plaintiff in the execu- 
tion, who, without an actual execution of the writ of possession, re- 
ceives a deed from the defendant in the execution; he will not be 
estopped by accepting such a conveyance to deny the title of the 
co-tenants of his grantor; nor will the acceptance of such deed be 
such a-recognition of a title, recited therein to have been acquired by 
the grantor, as will amount to an estoppel. Vasquez v. Ewing, 31. 

2. Where in an action in the nature of an action of ejectment the defen- 
dant in his answer denies the co-tenancy alleged by plaintiff, no 
stronger evidence of an ouster will be required of plaintiff than in a 
case where no co-tenancy exists. Peterson v. Laik, 541. 

TOBACCO. 

1. Tobacco, the growth of this state, is not one of the articles exempt 

from duty under the act to license auctioneers. (R. C. 1845, p. 161.) 
The State v. Rucker, 557. . 




















TORT. 





See TRESPASS. 


1. Where a slave is lost overboard and drowned in consequence of being, 


3. 


without the permission of his master, put to work  wooding’’ by the 
officers of a steamboat, upon which he was being transported, the 
steamboat will be liable for the loss. Johnson’s Adm’rs v. Steamboat 
Arabia, 86. 

Where a buffalo bull, a wild, vicious and mischievous animal, breaks 
into a close, the owner of such close may kill him if this be necessary 
to preserve his property from destruction, although the close may not 
be fenced in the manner required by the act regulating inclosures. 
(R. C. 1845, p. 575.) Canefor v. Crenshaw, 199. 

A father is not responsible for injuries caused by an assault made by 
his minor child. Baker v. Haldeman, 219. 


TOTAL LOSS. 
See INSURANCE. 


TRESPASS. 
See Tort; DamaceEs, 3. 


1. 


2. 


A person who, building upon his own land, makes use of the wall of 
an adjoining proprietor, does not thereby render himself liable for one 
half the cost of such wall; if any injury has been sustained, the ap- 
propriate remedy is an action for damages resulting from such injury. 
Abrahams v. Krautler, 69. 

The fact that the damages caused by laying out a road under the act of 
March 3, 1851, (Sess. Acts, 1851, p. 274,) may not have been assessed 
by the commissioners appointed under said act to locate said road, will 
not entitle the owner of the land through which said road passes to 
treat as trespassers those who, under the order of the county court and 
for the purpose of completing said road, enter and cut timber upon the 
line of the road as located. Walker v. Likens, 298. 


Vv 


VARIANCE. 


1. 


A petition alleged that the plaintiff and defendant “ jointly leased” cer- 
tain premises of one A., and that the defendant collected the rents and 
failed to account to plaintiff for his share, one-half, of said rents. 
Upon the trial plaintiff offered in evidence a lease of said premises for 
a third person to said A. and an assignment by A. to plaintiff and de- 
fendant. Held, that this was a variance, and that the court might pro- 
perly refuse to receive the assignment in evidence unless the plaintiff 
would amend his petition so as to correspond with the proof. Deick- 
man v. McCormick, 596. 


VENDORS AND PURCHASERS. 


See SALE. 
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WILL. 
1. Where proceedings are instituted in a circuit court, under section 31 of 




































the act concerning wills (R. C. 1845, p. 1083), to invalidate a will, 
and vacate the probate thereof ; held, that the executor who obtained 
the probate of such will, and who, for aught that appears, is still act- 
ing under the will whose validity is contested, is estopped to move to 
dismiss such proceedings upon the alleged ground that the contested 
paper had never been lawfully established as the will of the testator, 
in that the judge before whom the will was proved had not power to 
take proof thereof in vacation. Potter v. ddams’ Exec’rs, 159. 
Proceedings under section 31 of the act concerning wills to invalidate 
a will, of which proof had been taken in vacation by the judge of the 
probate court of Green county, are not premature by reason of hav- 
ing been commenced before the court in term had confirmed such con- 
tested will. 1b. 

A testamentary disposition by a husband, of either real or personal 
property, to his wife, to be void upon her marrying again, is not 
against public policy, but is a valid disposition under the law of this 
state. Dumey v. Schoeffler, 170. 

A will contained the following provision: “I give and bequeath unto 
my wife, Sarah, the whole of my estate, both personal and real, dur- 
ing her life or widowhood ; but if my wife should again marry, so soon 
as the same takes place my whole estate, both real and personal, I 
give and bequeath to John and Sarah Dumey, a boy and girl living 
with me, to be equally divided among them :” held, that upon the mar- 
riage of the testator’s widow the real estate devised passed to and 
vested in John and Sarah Dumey. Ib. 

A will contained the following provision: “I give and bequeath unto 
my wife Sarah the whole of my estate, both personal and real, during 
her life or widowhood; but if my wife should again marry, so soon 
as the same takes place, my whole estate, both real and personal, I 
give and bequeath to Johnand Sarah Dumey, a boy and girl living with 
me, to be equally divided among them :” held, that the limitation over 
of the personal estate upon the second marriage was valid. Dumey v. 
Sasse, 177. 

: Where it is sought to invalidate a will on the ground that the alleged 
testator was under undue influence, and was at the time of the signing 
the will of unsound mind by reason of intoxication, declarations made 
by him to the effect that he had never made the will—that if he had 
signed it they had got him drunk and made him do it, for he had no 
recollection of it—are inadmissible in evidence. Gibson v. Gibson, 
227. 

. Depositions to prove a will rejected by a probate court may, in a pro- 
ceeding to establish the will, instituted in the circuit court under sec- 
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WILL—( Continved.) 


10. 


11. 


12. 





tion 31 of the act concerning wills, be taken under the general law con- 
cerning depositions. Cawthorn v. Haynes, 236. 


. Declarations, made by a testator at times before thie date of the will 


that it is sought to invalidate, that the persons mentioned in the will 
as legatees “ should never have any of his prop2rty,” as also decla- 
rations made on divers occasions after such date, that “he had no 
will,’? alone and unsupported by other facts, do not furnish any legal 
evidence whatever of incapacity on the part of such testator, or of 
undue influence, and are inadmissible in evidence. 1b. 


. A will was executed in the following form: “I, A. B., of, &c., do. 


&c., make this my last will and testament in manner and form follow- 
ing, to-wit: first, that all my just and lawful debts be paid; second, 
that my wife, C. D., be my sole heir to all my estate remaining on 
hand after the payment of my just debts, real and personal, to-wit: 
lands, negroes, horses, cattle, hogs, sheep, farming utensils, household 
and kitchen furniture, money and effects. Given under my hand this 
day and date above written.”? Held, 1st, that the children of A. B. 
were not named or provided for in this will within section eleven of the 
act concerning wills (R. C. 1845, p. 1080); that consequently he 
died intestate as to such children; 2d, that evidence is not admissible 
to prove that at the time of making the will the testator declared, 
that he would name no other persons in his will—that he had done 
all for his children he intended to do—and that he designed all he had at 
his death to go to his wife absolutely. Bradley v. Bradley, 311. 

A will, after a devise to the wife of the testator of eighty acres of land, 
proceeded as follows: “ It is my will that at the death of my wife C. 
B., or at her marriage, or whenever she may as my widow voluntarily 
consent to it, that my land be sold, and that together all my other estate, 
to-wit, any amount arising from the sale of personal property, the pro- 
ceeds of the sale of all my negroes that may belong to iny estate, to- 
wit, the two men Joe and Isaac, and the children of Winney, if not 
amicably and equitably divided, shall be sold at the time my daughter 
Elizabeth shall become of age or to the age of twenty-one, as before 
mentioned, and shall be equally divided between my nine heirs now 
next named,”? &c. Held, upon an application for an order directing 
the executor to sell lands other than the eighty acres devised to the 
widow, and distribute the proceeds among the parties entitled, that 
the land could not be sold, the widow still living, except with her cons 
sent. Bozarth v. Bozarth’s Executor, 320. 

Section 38 of the act concerning wills (R. C. 1845, p. 1084,) renders 
the appointment of an executor void where he is also one of two attest 
ing witnesses; consequently he is a competent witness to prove the 
will. Murphy v. Murphy, 526. 

Although an appointment of an ex-cutor would be rendered void by 
reason of the fact that such appointee is also one of two attesting wit- 
nesses, he may be appointed administrator with the will annexed, Ib. 
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WITNESS. 
See EvipENcE. 
1. Section 38 of the act concerning wills (R. C. 1845, p. 1084,) renders 
the appointment of an executor void where he is also one of two attest- 


ing witnesses; consequently he is a competent witness to prove the 
will. Murphy v. Murphy, 526. 


2. Where a minor sues by his next friend, the next friend is a competent 
witness in behalf of such minor plaintiff. Ib. 
WRIT. 
See ExEcurIon. 


1. A sheriff’s return of process, regular on its face, is conclusive upon the 
parties to the suit; its truth can be controverted only in an action ' 
against the sheriff for a false return. Hallowell v. Page, 590. 




















